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The Legislative Audit Committee 
of the Montana State Legislature: 


This is our performance audit of the licensing of real estate professionals. This report 
includes recommendations to improve operations of the Board of Realty Regulation 
and the Department of Labor and Industry. Recommendations include creating more 
effective criteria for the approval and denial of applications, increasing oversight of 
pre-licensure education and testing, reviewing the board’s fee schedule, increasing 
the visibility of the Real Estate Recovery Account, developing stronger data integrity 
controls, and developing a work plan to use as a guide when making decisions. A 
written response from both the Board of Realty Regulation and the Department of 
Labor and Industry are included at the end of the report. 
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Respectfully submitted, 
// Tori Hunthausen 


Tori Hunthausen, CPA 
Legislative Auditor 


Room 160 ¢ State Capitol Building * PO Box 201705 * Helena, MT * 59620-1705 
Phone (406) 444-3122 * FAX (406) 444-9784 * E-Mail lad@mt.gov 


TABLE OF CONTENTS 


Priipeaires aback Tal i aint cd cases cat sneha nical odio cid ctcadiniontiaanie a eamionadeudeteiaaiesteadaieehiaaieetn mucins iv 
PNejuoltercakeveaMe vel aibeitineviiy ca @) oa [elt | cma meenene tte Mirae enn tee hme nent rene nar Neer er sr se te team rT Vv 
REPORE SUA yy aid ccesistesctevssscetesea vise ossevtsstede civseavestesfatescsssxssssuvietssvensata veristscstenisssinstadseiasests S-1 
CHAPTER I- INTRODUCTION AND BACKGROUND  ssessssssssessvsssesssessnsssesosessvvssasonecsnsasesbnecsasseasonecees 1 
Tinh UCHION cescdeseoinss cose cre asveenesoeorememeeememeedennn aera eeaaamiemanecarenanenns 1 
Me UMIACE netscape evra cpap Dnchne snob Daba ev wen into p aca meneame 1 
Department Duties cesses cazscescivveess edhe ctsieduscasscevsessoccunceny stbucesocivvegusclvocestcisocass cdsvatvucdsoeetids 1 
Occupational and Professional Boattd, Duties :siuvcpcsspecusasurccussnnsersnsacetausvavpestonsenstiineueronsncnee 1 
Department of Labor atid dist tscsastenetinieaienatnnsesiotsiacmed saint piacaininlabiotaiacielaatadonanivd 2 
eect, PASS oral SB ences si eas ealetata beatae ste nha nkangcemceenslbdtakanniednmeesbespeuanshenuenleedl 4 
Boatel Wienabets aid Vets ispacscsinitnsa cincranioicndc teed aatiideiucateciatcaaeiieies audenainoeteaciuicds 4 
FeS6 BN WS sicteceucsscerdcusterstestsesed huseystetiarasd auulewat ernst dadentamennbacbanshesond Aubaubaalond 4 
Peeve G8 sia cctatcasataricene etza lati at daae dacemietioncauesddtnastnacmeriadauasbnaciediaicaationanashaias 4 
Recent Changes Within the Business Standards 
Division atid the Board of Realty Rico ul atic vs .scenissssseranspsssnssszesnvenavensnucuseseronevensnsadvensnbnsvtninne 5 
Pred OB EtG sein ncin se eswedouesswedvsebvsiveceioslyseeseolivuclasscivsiciavscavechssclv nineties ciosieabbaaundhveaiunebabaineaives 5 
IVI COI cece testenvaeslenwsccanspeseaseovacns atv edeoteusnessnadensienteenaeieat rae nesemsentutnacentaernsennsonaiehremmnneetetnaees 6 
Amdit Methodologies scisseiscsassesroesiontenesatscousvetescaneeneansaiviaenalvsainelvnecniaanatnacnmanateatayebnniaet 6 
Report Contents sciivsdssecsivsccivactscsteetessesestavetes cesvsdesshesscuisesvsusapeteveststeatestissetieavssedusettstasteetseses 7 
CHAPTER 11 = LICENSING AND RENEWALS sisscisesisascccssovsianovsssovantsstasntonsasnuerevsaveviiecatvsiansuucstvaeasseaties 9 
Perit OU Se saccades ecancustccaccseccnedcpenetchec tu caesium edb canned con ean Guan tad Daa esa 2 
1S 2) 207 1010113 ROO OR MPP oe ee Oma Se a Te Rete mee MORE RTE Rime ee pre eee rene | 
Pre-Licensute Education and Comtinuitig EqUcatioi scissccccstscccsostustcteccanetatetacatenctinstaosisauctenses 10 
Pre-Licensure Education May Not Be Conforming to the Current Real Estate Industry 
Hi VON aR as, Se53 cesses acescaviadecaneiatveniauaceeteriaciaetess Gasntateciactiiscriterna duaeuaststoaaceten tects ll 
State Exam Needs lo Be Reviewed on a Consistent Basis vcciscacataxetinnaisormsextsanensis 11 
SPIT AI ANA, Ir PORES: sc qsiseaseresirtsnaniesnnantopsiipaev vs oieatevwsene seoaont ete wie vesencasmusenontneaetnsivasetessmiscnistneeetes 13 
Routine versus Nonnoutitie ApplicaiGis acssccssssscassccsonesvacoscessatvucasservcesyaersaesiatreesssivuress 13 
Lenignivet Vine to Process Alp plicaricing ss sunsedsussesnsnatsenndvussnnnvunavnsacenasnbesunsinensvendniecunnensnse 14 
Mon routine Ap plications. casicsesntesvecsscevnctysictuscasvensvesncadwcesnctvnchsnedewessnscunatnnctyndeswctvndssustonatss 16 
BRR Uses Motions in Place of Fortial Policies socsssescocesspirersasssatneaspiotsesepeneneidvonensins 16 
Categorizing Criminal History for Nonroutine Applicants ......ccceeeseseseseeeeseeeseeeetees 16 
BRR Board Meeting Attendance for Nonroutine Applicants 0.0... ccseseseseeseeeeeetees i7 
Discipline for Paiste BRB Iicetrs ee cists a scteccincSsecieatieatiativiaaiecdedeiostelamontndtientelacn 18 
a itor eg tsb se |u| cee no eve Om PONE Meee Rrropty Peer WANE MEE ir ete Maree treet 18 
The BRR Uilivesa Waiver Ap pleat oth cscs cetstseestanadangtiratriatneatssatiracssetanseegeiacaiatuatineria 19 
Waiver Motion Not Being Used Consistently ccicccssscissssenasiussrscsasesascssansscisunacsossinasest 19 
The BRR Does Not Have Reciprocity Agreements in Place with States..........0000 20 
Precletermiitiationsy Applicat oi scisseisnaiunesinciinesswediveasagavndsancdvseeiieavacksscdsscuvncivecsusclveniinsivnistys 21 
Es cua ya Lett ye Papa a veces ens nsn veneer amare ives snt vp ene tesonp evens eas ain taant anaes tasindaentvirenienes 22 
CHAPTER III — SUPERVISING BROKERS ...........ccsssssssssscssscssscesscscsescssssscssssssssssssssssessssesssssssesessseesees 25 
IntrodUicHOn ance cdnsaaniamomoneummnuuiadnnaunnmanenwusaueumenaaemenanen sp) 
Importance of the Supervising Broker Relationship... ccssseseeeeseseeeeeeeeeeeeeeeeeeeeeees 25 
Transtereing to: a. New Supervising Brelet ssvcasscssscavncssneiincesnsivacesarncarscdunciinciyncimneirncanucmnentogs 25 
Numbetot Salespetsaris: Supervised by Supervising Broketsi:asinencinnsarnientiordcacintacsiins 2f 


ES 


Montana Legislative Audit Division 





CHAPTER TV = CONTINUING EDUCATION ssossisastsscasessesesesenrescvivevearessdinestavesasiatcnsrtiavacesmovesaeraeneses 31 
TOA NCE OIY ss scsi Carseat ao aan Canis na cag ncaa nce weaNER 31 
Bt ONG os rseintnat ata aoeamunbnnnediannadsiveaecttskotta nein baintenaeniatinbatiotenegeaciaalauimeiamibilansinnentes 31 
Types of Ap plicatiois for CG ontimiiige: BAMA Oi icscctsivabevessssusatecssecesnsassseaxsareseouseouskawslosntautes a1 

Continuing Education Course Applications siaccssisisteeciostiniciaitiaeciniieieioitun cio aceniiaas 32 
Continuing Education, Instiuctor Applications sicsiscsiscssscivecstvoasscssscusuctiucivnciiscivectincivncion 34 
Continuing Education Application: Detitals sissse,cissrsisrsnsasnsvinsspaoneasincodsvnnperbusdintatvntpeneas 34 
BRR-Sponsored Rookie Course and Supervising Broker Pre-Endorsement Course ..........00+4 > 
FR Ss acta cee seeped wg re tenant stave danin ete aes opaacaeet tba needs 35 
Rookie Course Required To Be Completed During Initial License Year... » 
Continuing Education Audit/Gompliance Cheeks ps ccscsspenescausseessrtrsavevatesounesiteraanepeneeertnerssite 37 
The BRR Is the Only Board to Voluntarily Conduct a Compliance Check of 100 Percent 

(OF LAIR GS, oxiornixieviskenscnatiticaneinniaildoaweser acta iseantanensnahaatiesnstansensnbinmncanhincavienan measles a7 
Current Audit Practice May Lead to Inefficiencies and Additional Costs... aD 

CHAPTER V- BOARD FEES AND THE REAL ESTATE RECOVERY ACCOUNT. ...........ccscsssssseoes 41 

PROACH OR ccs cesses cactinces ecstunstsiatdvntanesnntebckshaae iesicxksksavaavasuunbansbevnieizarans capaineed sasaunsaakabastuizatics 41 
We arene t Fes6 vensidacnsctastisicnaundinnstanstnatintinaceaattasnindcustinacrescladsctiretnactacdiastiscouesls 41 
BGA SCS stscissasssaeiacaveiocasvenecavanemnemeun eee een nenee aaa eeENER 41 

BRR Revetries:cicd Tx pera Gn essnssspeeppssusesvnavs cevnnana tesacunavenesneveapmonionvmenienensnipianenentvesmsany 42 

BR Belated, FSGS css stsnictsnceuncesnctincanossenseenctunesnn sauces cca netnwedsnc gate dove gunedvecescsavwcauvciunceenctvesiongionaixs 43 
Lieeinse Application ind: Rete al Fez oppsnvisncovaneansoscenustnesennstriacaentavuntptoteenenineerimenbeestenst 43 

Other Fees Associated with License Maintenance scsscsscsisessocesvesinssssoivscasscusucosvecvseossaivscinnsianciss 44 
Pee Ate) AA ye AC CANG Sconce dp cnevsed snag senses leo ceto nites trnenesonie nesta eaetaanpandtneotea faa? 45 
Change of supervisitig Broker Fees ccdscdccieccicacitieaccietisscioetitacieaiarniilacitnametinaene 45 
Continuing Education Course and Instructor Application Fees .....ccsssseseseeeeeeeeeeees 46 
Change-or Business Adainess Fee sith cusetistinccrstenscnsatniacciadcusasiatneceiathectisdsnentactintwniionans 46 
Inactive Reticwal Fees 4 c<iscsssescasasnsmenssosssneansnanntansia issu sishonseasncatstarmbansonsnieysbesniarssonntensis 46 

BRR Is in Noancompliance with Adinimistrative Riles.iccccisccstscsccidiceacsencecsteanaacinnes 46 

SOARS AI US 8 sheeiep acu Satna sere eases chs et an cual atcbaceeacaa) shaban aceesc ed aaabindngad ichex aes: 47 

Real Estate: Recovery: ACC Unt: veces sees sees tate sacs vaccusvedtnedndcvaseaseed iyeeslontecasvar svete le tavensvedeerteleraeaseens 48 
Operatine Expenses arid Claiiigl Benet sscisstisncassesiocaseecrnnayveisacisveanscavsaivacsnvainsaiaveivncess 49 
OR Ue aatecae cece te eed ater rants ee ettaie aeeetasaitnnieitiaits 49 
Real Estate Recovery Accounts 1m Samiple States casscssucaveatuscconctivcesictvvesevetancasncivncasvetinrtis 50 
Fee Not Being Assessed in Compliance with, Law sanssssssssicpsouscsssiexsssustoussnsvirsnvavncavnnnipieese a2 

CHAPTER VI —- MANAGEMENT INFORMATION SYSTEMS. ........ssssssssssssssssssssecsssssssssecessssssessessasees 53 
TnROCUCHON scat ccssacsiecsieseiateacastnienstinedaunnsacegudauacineneanalamaneainieancaanaee Bs, 
DBaG ROU Sselcunatastassiesnsbsmuiaeassiseoxsasebiweastsnt vabuessbetsaniseanbesokiauanints wabanskondeansssudecasterneanishausanss 54 

Wicertisiitig I) atlas arses cciicesacicatscausncaceamisianaecadaionnmerthasiamnanoiitiemtinmccuacinnaad 54 
Pitelic Facing © Bie Fan cr ona My iai3 itis acted aid dinners Mcnateemndacentecal 55 
ETL i I cache accn tnt Ss axnden eaten cea icc cena ceeniedeenal bi nainladneaaiaiearaegetedeaatanndaeatid » 
Data Integrity COncerns.esecsccsscssecssecetucsssnesecnevestvnsstertesscauesusnesebtusersestarsecensuesesentecreeesteees 56 
PRO te Se sss orate asesmns aie aecreaner ses eapiisesio es nanvn eabaedgaanasenv ease nsoaannceoeab tees 57 
A lvemmative LL) Tn aceuracies: cvvsiasaenigsndessstsscevoetuuceanctvwcantscuudenvedverestistveeesveivrenvienssaeavies 57 
Data Entry Controls: scsccvesccstscerecetesssvecenetetcneaceevisarecensveectens aeterdac nei siteteeriernen ean 57 
Supervising Brokect: Relatioinsl itp saisa ines sossivccavseapusassnayaensonciatepueivcassadnscussaavutavvatvedivusiyaceds 58 
Supervising Broker/Salesperson Inaccuracies: siccs.scccsesdscsvssivesecesavevesonsionsesantesresnvensnen 58 
Lack of Consistency in Salesperson/Supervising Broker Records... 59 


BRR WED SIG es ives caebvves dies ined exes aces deedvees deed sues nenieed aachases ebienh atbisedischiwes eee bane 60 


CHAPTER VII —- MAKING REALTY REGULATION MORE RESPONSIVE TO THE NEEDS OF 


LICENSEES... 


RESPONSES 


su eadiuosangesou woasuaseeosiecsum cnasauacesizovavon conse owasnsuoasenvanss cesue cuscaua eanueyares canes ainecyunameavenaneasecmentonmanvecned 63 
With WCHIOM iccciss cisecatecasecinarsanceacdasccintriaicrauarancatca ioe cua inaaunciangaacinemsatenaaeaie 63 
DEM Could Improve Services: 00: BER is cccsnccnssosmearchevckinisesocsecsebonsesiseosabeschneieesthousbatthousemneasnsns 63 

DLs Ree potvailet iy te Cine RI sss ct da casei ciniicad duesiceaminsntnipadaraciostucacueeinadlonastaasones 64 
BRR Members Currently Lack a Plan to Provide Clear Direction and Review... 65 
The BRR Dees Net Have a Formal Work Plan ierivssissnsnsssperenssaperensiepenessispcrsseaapiarnesnperaze 65 
The Board of Realty Regulation 
Department of Labor attic Di dgtey s svcsswavescninsznennerevonsvivsnesvsivarandeivavaraneravetd wiisvesepoaervateantuess A-1 


iii 


iv 


Montana Legislative Audit Division 





FIGURES AND TABLES 


Figures 
Figure 1 


Figure 2 
Figure 3 
Figure 4 
Figure 5 


Tables 
Table 1 
Table 2 
Table 3 
Table 4 
Table 5 





Table 6 
Table 7 


Table 8 
Table 9 
Table 10 
Table 11 


Table 12 
Table 13 
Table 14 
Table 15 


Table 16 
Table 17 
Table 18 
Table 19 


DLI's Business Standards Division Organizational Chartissssccssssesssseasssnesssnsassrssassseecsvevissvaeet 2 
Average Number-of Days to Process:an Approved BRR License .cccssseceissscsscnishesssoianensesoessase 15 
Average Number of Days to Approve CE Course Applications. cccscssveassosssnsnsnesesvanndsusvrevonne ao 
Board of Nursing License Renewal CE Self-Certification Language .......c.cecssseeeseeeeeeeee 38 
BRR License Renewal CE Self Certification Language saccctesvsssvsssssascctutecsoassdssesacsasnstebscioans 39 
Mosel Peete BR IR rect 8 aa scence cpciinnoitensnipnseitdenanatieassanwaniontaisdenedaninpsb anv daaionsepuseraiadeanss 10 
poles) Sal SETS HN eo Set AGS IEISER wa annie sneisuaestanirana hops dn skiseepsupunvdyanpaspieadtsh onnd neste aacabeanss 2 
pore Vang oyeiiad igo lgal Sava ojo) k= 11 (0) coeur ee See eee aera ee eee Cae nue TE eter nNO EE eC Tym n eRe rete 13 
Current Reciprocity Agreements in Place in Satapled States.ccsiscsssiisssscasssecsssvscessscersnssseens 20 


Salesperson-Supervising Broker 


RSI RON I Js tan scab rnaten ata can tas acas assure deamaetaaat eosin anand eee eee 26 
Wutmber of Days Betweetr Supervising Brokeng” sca ccsinccsivacaibocsshsvessivcdiavesssibvedessadsanveanibocteuns 26 
How Many Days Were You Out of Work While Your “Change of Supervising Broker” Form 
Was Bremie Processed by EIU sistapecavcbisnvsuestetvsnivadtoisasbeiduatnapbinansabotsssiduaasoixsiatiiialaiteiasstavndduitn 27 
Number of Salespersons Supervised by a Supervising Broker... eseseeeeseseeeees 28 
Supervising Broker RelaiGhisiilp Survey StateMictits’ scc.cassecsssecseseesrosswenscdvasveanestecrsassenistanes’ 28 
TotallCE Applicarions ny Wieeise Veat cievesediancs usuecniedeslngaiuens denseaelnoantateadeuseecacnenavestebin tau a2 
What is the Number of Miles You Traveled to the 12-Hour Rookie Course You Were .......... 
Required to Take During Your First Licensé Year as a Salesperson? cccsisssccssseosssevsssessenseease 36 
Board of Realty Regulation’s State Special Revenue ACCOUNE ......scecseesesesteeeseseecseseenesenees 42 
In Your Opinion, the Fees Associated with Your Licensure Are Fair and Reasonable.......... 43 
Totes Bese 65 ip SN ye scecaus bccn anatase dav alinl Venda bade bata usalate ndagihoad avedaignededvaecnss 44 


Difference Between Similar Fees Between the Board of Realty Regulation and 


Real Estate Comimnissions tn, Sampled States es sccccsscatdcesesdccccasesieapecse oalesaiostessasdaaseteaetiaiass 44 
Real Estate Recavery Accoutit Trbotiia that coo cacti ecscsesexscecctsncuectstevedeseotaeteversnndssarayeueccieenss 48 
Real Estate Recovery Account C latins Paid niascssnoicentinnmiandqusistandesiarceemsaiennnenncennevenins 49 
Comparison of Real Estate Recovery Accounts in Sample States.........csssseseseseseteeeneeeneeeeees 50 


Please Indicate Which of the Following Online Services 
Provided by BR Ruand LI You Have Watling | osc: xan tecsescecsesescicednsedsechouventtedaatuveteaavenhcoreans aS 


Department of Labor 
and Industry 


Board of Realty 
Regulation 


APPOINTED AND ADMINISTRATIVE OFFICIALS 


Pam Bucy, Commissioner 

Todd Younkin, Administrator, Business Standards Division 
Traci Collett, Acting Chief, Licensing Bureau 

Maggie Connor, Chief, Board Management Bureau 


Vacant, Executive Officer, Board of Realty Regulation 


Carlie Boland (Public member, 05/2017) 

Patrick Goodover, Chair (Industry member, 05/2016) 
Cynthia Lanier (Industry member, 05/2019) 

Eric Ossorio (Industry member, 05/2015) 

Josh Peck (Public member, 05/2019) 

Ric Smith (Industry member, 05/2018) 


Daniel Wagner (Industry member, 05/2019) 






JANUARY 2016 


PERFORMANCE AUDIT 


Licensing Real Estate Professionals 
Board of Realty Regulation 
Department of Labor and Industry 


MONTANA LEGISLATIVE AUDIT DIVISION 





15P-01 REPORT SUMMARY 


Montana’s 5,000 real estate professionals have been affected by recent 
changes in how the Department of Labor and Industry and the Board 
of Realty Regulation operate. Both the department and the board need 
to make improvements to address problems with license applications, 
continuing education requirements, fees and funding, data accuracy, and 





decision-making. 





Context 


Montana regulates the practice of various 
professions and occupations through licensing 
boards. All boards are administratively 
attached to the Department of Labor and 
Industry (DLI). 


The Board of Realty Regulation (BRR) is 
responsible for regulating the state’s real estate 
sales and rental industry and licensing real 
estate professionals doing business in real estate 
within the state of Montana. Licensees consist 
of nearly 5,000 active salespersons, brokers, 
property managers, and timeshare salespersons. 
The BRR is administratively attached to DLI, 
which provides all the administrative, legal, 
and clerical services needed by the BRR, 
including corresponding with applicants and 
licensees; receiving and processing routine 
applications for licenses; issuing and renewing 
routine licenses; disciplining licensees; setting 
administrative fees; preparing agendas and 
meeting notices; conducting mailings; taking 
minutes of board meetings and hearings; and 


filing. 


There are currently 33 professional and 
occupational boards and two programs 
administratively attached to DLI. DLI has 
undergone a number of changes since 2012, 
which has had an impact on the professional and 
occupational licensing boards. Specifically, the 


Business Standards Division (BSD) underwent 
a major reorganization in the summer of 2012. 
This shift removed staff from individual boards 
and implemented a “pool” system, in which 
groups of employees were placed within BSD’s 
bureaus to perform similar functions for many 
boards. Effectively, staff was refocused from 
having a large amount of knowledge related to 
a single board to focusing on certain tasks for 
a larger number of boards. ‘This change, along 
with a new board licensing database within the 
BSD in 2012, led to a number of changes that 


have had an effect on DLI staff and the BRR. 


Results 


Audit work found several concerns involving 
pre-licensure and continuing education, a 
lack of policies and procedures, unused and 
outdated forms and applications, licensee/ 
supervisor relationships, BRR-related fees, 
and the Real Estate Recovery Account, all 
of which has led to a number of factors 
affecting the BRR in recent years. Audit 
recommendations to the BRR include: 


¢ Review and modify the state real 
estate exam. 


¢ Better define the 
application policy. 


nonroutine 


(continued on back) 


S-1 


Establish and follow waiver 
application criteria. 


Review the potential for reciprocity 
agreements. 


Eliminate or edit unused forms and 
applications. 


Establish salesperson limits for 
supervising brokers. 


Review the criteria for annual 
continuing education audits. 


Review BRR-related fees. 
Review and update BRR rules and 


laws. 


Increase the visibility of the Real 
Estate Recovery Account. 


Review BRR’s website for accuracy 
and content. 


Create and implement a biennial 
work plan. 


Audit work also found DLI needs to 
strengthen its board licensing database, 
comply with BRR-related laws and rules, and 
notify and report DLI goals and results to 
the BRR. Audit recommendations to DLI 


include: 


oa 


Comply with all BRR-related laws 


and rules. 


Establish more data entry controls 
within the board licensing database. 


Implement stronger internal controls 
in regard to licensee relationships 
within the board licensing database. 


Sync board licensing database 
records and eBiz profiles. 


Identify performance — standards 
for administrative processes and 
regularly report results at BRR 
meetings. 


Establish priorities for the BRR 
executive officer to ensure the board 
is provided with consistent and 
updated information. 


Recommendation Concurrence 


a 


Source: Agency audit response included in 
final report. 





For a complete copy of the report (15P-01) or for further information, contact the 
Legislative Audit Division at 406-444-3122; e-mail to lad@mt.gov; or check the web site at 


http://leg.mt.gov/audit 





Report Fraud, Waste, and Abuse to the Legislative Auditor's FRAUD HOTLINE 
Call toll-free 1-800-222-4446, or e-mail ladhotline@mt.gov. 





Chapter | — Introduction and Background 


Introduction 


The Board of Realty Regulation (BRR) is responsible for regulating the state’s real estate 
sales and rental industry and licensing real estate professionals doing business within 
the state of Montana. Licensees consist of nearly 5,000 active salespersons, brokers, 
property managers, and timeshare salespersons. The BRR is administratively attached 
to the Department of Labor and Industry (DLI). DLI provides all the administrative, 
legal, and clerical services needed by boards including corresponding with applicants 
and licensees; receiving and processing routine applications for licenses; issuing and 
renewing routine licenses; disciplining licensees; setting administrative fees; preparing 
agendas and meeting notices; conducting mailings; taking minutes of board meetings 
and hearings; and filing. There are currently 33 professional and occupational boards 
and two programs administratively attached to DLI. This chapter discusses the 
background of the BRR and DLI and the scope, objectives, and methodologies of the 
audit. 


Background 


Montana regulates the practice of various professions and occupations through 
licensing boards. The membership of licensing boards consists of members of the 
profession or occupation and members of the public appointed by the governor. The 
primary purpose of professional licensing is to ensure public health, safety, and welfare 
are protected from unskilled, incompetent, or unethical practitioners. To achieve 
this goal, licensing boards are responsible for ensuring qualified individuals enter the 
profession and adhere to established standards of professional conduct. 


Department Duties 


Pursuant to §2-15-121, MCA, the department shall: direct and supervise the 
budgeting, record keeping, reporting, and related administrative and clerical functions 
of the board; collect all revenues for the board; provide staff for the board; and print 
and disseminate any required notices, rules, or orders adopted, amended, or repealed 


by the board. 


Occupational and Professional Board Duties 


Section 2-15-121, MCA, requires a board to exercise its quasi-judicial, quasi-legislative, 
licensing, and policymaking functions independently of DLI and without approval or 
control of the DLI; submit its budgetary requests through DLI; and submit reports 
required of it by law or by the Governor through DLI. Section 37-1-131, MCA, 
requires boards to set and enforce standards and adopt and enforce rules governing the 
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licensing, certification, registration, and conduct of licensees; adjudicate disciplinary 
cases heard by a hearings examiner; and pay DLI for the board’s pro rata share of costs 
equitably assessed to boards. 


Department of Labor and Industry 


DLI has undergone a number of changes since 2012, which has had an impact on the 
professional and occupational licensing boards. Specifically, the Business Standards 
Division (BSD) underwent a major reorganization in the summer of 2012. Prior to 
August 2012, the BSD had two bureaus that oversaw licensing boards: 

¢ — The Business and Occupational Licensing Bureau was charged with licensing 


and regulating persons and businesses engaged in non-health care professions 
and occupations. 


¢ The Health Care Licensing Bureau was charged with licensing and 
regulating persons and businesses engaged in specific health care professions 
and occupations. 


Under this structure, the boards had their own, dedicated staff. Although employed by 
DLL, board staff worked exclusively for the individual boards. In an effort to standardize 
operations, these two bureaus were eliminated and replaced with the Licensing Bureau 
and the Board Management Bureau. 


This shift also removed staff from individual boards and established a “pool” system, 
in which groups of employees were placed within the new bureaus to perform similar 
functions for many boards. Effectively, staff was refocused from having a large amount 
knowledge in a single board to focusing on certain tasks for a larger number of boards. 
Figure 1 (see page 3) shows the BSD’s current structure. 


Figure 1 
DLI’s Business Standards Division Organizational Chart 


Governor 
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Source: Compiled by Legislative Audit Division from Department of Labor and Industry records. 





As shown, the BSD is organized into five bureaus, three of which work directly 
with administering and licensing board activities. The Licensing Bureau provides all 
licensing and renewal functions for the boards and programs. In addition, the Licensing 
Bureau has an Audit Unit that conducts random audits related to board and program 
requirements, such as continuing education, maintenance of annual certifications of 
licensees, and internal compliance audits of division policies and procedures. The Board 
Management Bureau provides professional and administrative support to all boards 
and programs by preparing agendas, facilitating meetings of the boards and providing 
information to the public, and other administrative and financial responsibilities. The 
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Operations Bureau provides technical and administrative support to all boards and 
programs regarding misconduct and practice complaints and investigations, fiscal 
responsibilities, information technology, and legal unit liaison and reception duties. 


Board of Realty Regulation 


One of the main goals of a professional and occupational licensing board member is 
to serve the public interest, which means looking at the issues before the board from 
the point of view of their impact on the consumers of the service, rather than from the 
point of view of the profession subject to licensure. 


Board Members and Terms 


The BRR consists of seven members; five are licensed salespersons, brokers, and/or 
property managers and two are members of the public. All members are appointed by 
the governor and serve staggered terms of four years. A member may not serve more 
than two terms or any portion of two terms. The BRR utilizes several sub-committees 
and panels that deal with licensee disciplinary issues and continuing education. 


Fees and Funding 


Like all boards, the BRR sets fees for applications, renewals, and other forms used by 
licensees. The BRR does not receive general fund appropriations. Fees are used to pay 
for a variety of services and overhead, such as information technology, rent, DLI staff, 
board meetings, etc. All fees assessed to licensees are deposited directly into the BRR’s 
state special revenue account. DLI then bills the BRR for the time its staff works on 
BRR-related tasks. 


Executive Officer 


As previously discussed, boards and programs administratively attached to DLI no longer 
have dedicated staff. However, each board does have an executive officer (EO). In some 
cases, the EO may work for multiple boards or in different capacities. According to the 
position description, the EO is responsible for planning, administering, and overseeing 
all board operations to provide effective executive guidance, ensure compliance with 
applicable statutes and Administrative Rules, and to assist the board in formulating 
public policy. They also research, analyze, and make recommendations to the board 
for matters under its purview. The EO is also responsible for researching and assisting 
in drafting and implementation of proposed legislation and/or Administrative Rules. 


Recent Changes Within the Business Standards 
Division and the Board of Realty Regulation 


As previously discussed, there are a number of events that occurred in the past four 
years that may have led to many of the issues found during audit work. ‘These events 
include: 


¢ In January 2012 DLI implemented a new licensing database for all 
professional and occupational licensing boards. 


¢ In August 2012 DLI reorganized the bureaus within the Business Standards 
Division—employees’ roles switched from working directly for dedicated 
boards to working on tasks for multiple boards within a “pool” system. 


¢ Between May 2013 and September 2014 the BRR’s Education sub-committee 
oversaw all continuing education application approval/denial duties. 


¢ Between January 2014 and September 2015, the BRR executive officer 
position has been held by three different people. 


¢ Term limits and members not being re-appointed recently changed the 
composition of the board. Presently, only one board member has been on the 
BRR for more than two years. 


Collectively, these events left the BRR and the DLI struggling to make decisions 
effectively, maintain consistency in operations, and stay up-to-date on regulatory 
developments affecting the real estate industry. DLI’s decision to pursue a major 
administrative reorganization, while simultaneously attempting to implement a 
significant information system replacement, had short-term impacts on the BRR and 
its licensees. BRR has exacerbated this situation through a decision-making process 
that often appears haphazard and lacking in consistency. This audit will discuss changes 
needed to ensure their administrative processes and regulatory decision-making are 
more responsive to the needs of licensees and, by extension, the general public. 


Audit Objectives 
Based on audit assessment work, audit staff developed four audit objectives: 


1. Determine if Department of Labor and Industry and Board of Realty 
Regulation procedures result in efficient processing and impartial review of 
new license applications, license renewals, and license revisions. 


2. Review the Board of Realty Regulation’s continuing education requirements 
and processes in which instructors and courses are approved or denied. 


3. Analyze Board of Realty Regulation license and Real Estate Recovery 
Account fees and related expenditures. 


4. Review management information controls and integrity of data in the 
information systems used by the Board of Realty Regulation. 
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Audit Scope 


Audit assessment work and interviews with DLI staff, the BRR chair, and members of 
professional real estate associations (at both state and local levels) led audit work to focus 
on a number of areas: the approval processes for license applicants and CE; the various 
fees associated with the BRR; data integrity; and the general regulatory practices of 
the BRR. The BRR licenses salespersons, broker, property managers, and timeshare 
salespersons. However, the scope of this audit focused primarily on salespersons and 
brokers, as these two license types encompass nearly 90 percent of all licenses issued by 
BRR. Audit work also included examination of the various fees required by the BRR 
to receive and maintain licensure. This included thorough review of a unique account 
referred to as the Real Estate Recovery Account. 


Analysis was also done on all licensee data relating to the BRR found within DLI’s 
licensing database. The time frame analyzed involved license year 2010-11 through 
March 2015 (the BRR license year runs from November 1 through October 31). 
However, audit work was extended in certain areas. For example, we looked into BRR 
finances back to fiscal year 2002, and the Real Estate Recovery Account back to 1988. 


Audit Methodologies 

To address the audit objectives, audit staff conducted the following audit work: 
¢ — Reviewed state laws and Administrative Rules related to DLI and BRR. 
¢ — Reviewed DLI policies and Standard Operating Procedure documents. 
¢ Reviewed BRR motions and policies from other boards within DLI. 


¢ Reviewed BRR board meeting “board books,” agendas, and minutes during 
the time outlined in the scope of our audit. 


¢ Interviewed multiple DLI staff inside and outside the Business Standards 
Division, all seven BRR board members, and representatives from the 
professional associations. 


¢ Sent a survey to nearly 4,000 active BRR salespersons and brokers, with a 
response rate of 697. 


¢ — Reviewed and analyzed the entire licensing database for calendar year 2012 
through March 27, 2015. This covered salesperson and broker applications; 
the relationships between supervising brokers and salespersons; waiver, 
predetermination, and equivalency applicants; and CE course and instructor 
applicants. 


¢ — Researched other regional states to compare some of the practices within the 
real estate boards/commissions to the BRR. 


¢ Researched other boards within DLI (Board of Architects, Board of Medical 
Examiners, Board of Nursing, Board of Public Accountants, and the Board 


of Realty Appraisers) to compare some of the practices to the BRR, such as 
fees, Administrative Rules, laws, motions and policies, and CE. 


Reviewed and compared fees in other DLI boards to BRR. 


Reviewed documentation and SABHRS data for the BRR’s Real Estate 
Recovery Account and BRR’s state special revenue account. 


Report Contents 


The remainder of this report contains chapters providing information regarding BRR 


and DLI and our audit findings, conclusions, and recommendations. 


a 


Chapter II further details the licensing and renewing of real estate 
professionals, including pre-licensure education, application approval and 
denial processes; and the use and necessity of BRR forms and applications. 


Chapter III discusses the salesperson/supervising broker relationship. 


Chapter IV addresses the BRR’s continuing education requirements, 
including the CE application process, BRR-sponsored courses, and annual 
audits. 


Chapter V discusses the fees associated with BRR and the Real Estate 
Recovery Account. 


Chapter VI addresses needed improvements in data controls within DLI’s 
management information systems and BRR’s website. 


Chapter VII summarizes the findings from the previous chapters and makes 
recommendations regarding the establishment of a formal work plan for the 


BRR. 


Chapter II — Licensing and Renewals 


Introduction 


In order to work within the real estate industry in Montana, a person must be 
licensed by the Board of Realty Regulation (BRR) as a salesperson, broker, property 
manager, or timeshare salesperson. Initial requirements include taking pre-licensure 
education, successfully passing a state and national real estate exam, and submitting 
an application. If approved, a licensee can then work for the remainder of the license 
year before having to renew their license by taking the required minimum number of 
continuing education (CE) hours and submitting a license renewal form. The BRR 
license year runs from November 1 through October 31. 


This chapter will explain this process in more detail and evaluate whether Department 
of Labor and Industry (DLI) and the BRR procedures result in the efficient processing 
and impartial review of new license applications, license renewals, and license 


modifications. 


Background 
The BRR licenses four types of licensees under §37-51-102 and §37-53-102, MCA: 


¢ Salesperson: A person who, for a salary, commission, or compensation of 
any kind, is associated, either directly, indirectly, regularly, or occasionally, 
with a real estate broker to sell, purchase, or negotiate for the sale, purchase, 
exchange, or renting of real estate. 


¢ Broker: A person who, for another or for valuable consideration or who with 
the intent or expectation of receiving valuable consideration, negotiates or 
attempts to negotiate the listing, sale, purchase, rental, exchange, or lease of 
real estate or of the improvements on real estate or collects rents or attempts 
to collect rents. 


¢ Property Manager: A person, who fora salary, commission, or compensation 
of any kind, engages in the business of leasing, renting, subleasing, or other 
transfer of possession of real estate belonging to others without transfer of 
the title to the property. 


¢ Timeshare Salesperson: A person, who for a salary, commission, or 
compensation of any kind, is associated with a timeshare development to sell, 
purchase, or negotiate for sale, purchase, lease, or exchange of the timeshare 
interests in real estate and who, on behalf of a developer, sells or offers to sell 
a timeshare to a purchaser. 
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Table 1 shows the total 
number of active licensees 


within the BRR as_ of 


Table 1 
Total Active BRR Licensees* 








March 27, 2015. Licensee Type 


Number of 
Licenses 


Percentage 





Salesperson 


2,377 


48% 





Overall, there are 
Broker 


2,065 


42% 





approximately 5,000 active 


licensees, with salespersons Propetty Manaver 


520 


10% 





Timeshare Salesperson 


making up nearly 50 percent 


2 


0% 








of all BRR licensees; followed Total 





4,964 





100% 





by brokers at approximately | Source: Compiled by the Legislative Audit Division from 


42 percent. As shown, there 


. * 7 
are currently only two active | “AS of March 27, 2015. 


timeshare salespersons; 


however, the BRR has an established license and set of Administrative Rules for this 


license type. 


Department of Labor and Industry records. 





Pre-Licensure Education and Continuing Education 


To become licensed with the BRR the applicant must abide by education requirements 
in statute and Administrative Rules. Requirements include completing a 60-hour 
pre-licensure course prior to applying to become a salesperson and an additional 
60-hour course prior to becoming a broker. In addition, applicants have to take both a 
state and a national real estate exam after the pre-licensure coursework. 


Section 37-51-302, MCA, and ARM 24.210.602 outline the initial requirements an 
applicant must obtain before applying to become a licensed salesperson or broker, 


which are listed below. 


Salesperson Broker 

¢ Must be at least 18 years of age ¢ Must be at least 18 years of age 

¢ Completion of 10th grade ¢ — Graduation from high school or 
education equivalent 

¢ — Must have completed 60 hours ¢ Must have completed 60 hours of 
of pre-licensing instruction pre-licensing instruction 

¢ — Must pass a board-approved ¢ — Must pass a board-approved 
examination examination 


¢ — Must have two years of experience 
as a licensed salesperson 





Pre-Licensure Education May Not Be Conforming 
to the Current Real Estate Industry in Montana 


Audit work identified concerns regarding the effectiveness of both the pre-licensure 
course and the state exam required to become a salesperson and a broker. A survey 
of active licensees that took a pre-licensure course within the past five years found 
29.2 percent of respondents thought the education did not prepare them to practice 
real estate in Montana. Some of the recurring comments included: the course being 
taught in such a way to simply pass the state exam, course material dealt with real estate 
outside of Montana, and not covering the day-to-day basics of being a salesperson. 


Interviews with representatives from a real estate pre-licensing and continuing 
education school in Montana indicated the state exam does not match the laws and 
Administrative Rules of Montana, and as a result, the 60-hour pre-licensure course 
does not apply applicable laws and rules. Other comments indicated the exam question 
topics are obscure or irrelevant to contemporary practices of a BRR licensee. 


State Exam Needs To Be Reviewed on a Consistent Basis 


Under ARM 24.210.602(4), “...Candidates for licensure must take a board-approved 
examination and make a passing score as determined by a psychometrically sound, 
criterion-related method associated with assessment of minimal competence.” This 
rule indicates BRR members must review and approve the state exam. The state exam 
is outsourced to a third party that issues and scores the exam. Interviews with BRR 
members found only one of seven have reviewed the exam, with the remaining six 
stating they did not know when it was last revised. DLI staff stated the exam was last 
reviewed with a member of the BRR in 2011. In 2015 two DLI legal representatives 
also reviewed the state exam. The exam was also periodically reviewed solely by a DLI 
employee that was not licensed with the BRR, and thus not a real estate professional. 


Audit work solicited input from active salespersons who took the state exam within the 
last five years. Table 2 (see page 12) shows the responses to two statements involving 
the state salesperson exam. 
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Table 2 
State Salesperson Exam Responses* 








“The Questions on the 
Required Montana State 
Exam Were Relevant to the 
Present Day Real Estate 
Industry in Montana.” 


“The Required State Exam 
Effectively Covered Areas of Real 
Estate You Practice in on a Daily 
Basis.” 


Answer Options 





Strongly Disagree 6% 4% 





Disagree 21% 17% 





Neither Agree nor Disagree 30% 35% 





Agree 39% 40% 














Strongly Agree 4% 4% 








Source: Compiled by Legislative Audit Division from licensee survey results. 


*Respondents took the exam within the past five years. 


As shown, less than 50 percent of respondents agreed to both of the statements with the 
remaining respondents either having no opinion or disagreeing. Many comments from 
the respondents involved the exam being outdated, not relevant, and not practical. 
There were also comments suggesting the state exam appeared to be written by people 
who were not licensed with the BRR, which resulted in questions not pertaining to 
Montana real estate and the day-to-day activities of a real estate licensee. 


BRR could improve the applicability, relevance, and value of the state licensure exam 
by conducting a thorough review of existing content. This would ensure law and rule 
references are current, and would also provide an opportunity to update exam content 
to reflect contemporary practice in the real estate industry. Implementing a cyclical 
review process would ensure the exam and the associated educational content remain 


relevant and properly prepare licensees for professional practice. 


a 


RECOMMENDATION #1 





We recommend the Board of Realty Regulation review the state real estate 
exam to ensure it is relevant and aligns with state laws and Administrative 
Rules. 


Dr 


Application Process 


The time it takes to process an application from the day it is received to the day it 


is approved or denied is a good indication of the efficiency and effectiveness of a 


program. Staff within the BSD’s Licensing Bureau is responsible for the licensing of 


board applicants. The bureau is separated into four units that process licenses and CE 


applications, which are detailed below: 


od 


Unit A: Unit A staff creates and inputs all licensee demographic information 
into applicant profiles. They also process all license renewals and make 
miscellaneous changes to licensee profiles based on individualized board 
forms (i.e. changing a business address). 


Unit B: Unit B staff process applications of moderate complexity (including 
BRR applications). This includes uploading education information, 
transcripts, disciplinary information (if applicable), and other information 
required for all 30+ board applications into the applicant profiles in DLI’s 
licensing database. 


Unit C: Unit C staff conduct the same tasks as Unit B staff; however, they 
are responsible for boards with greater license complexities, such as the Board 
of Medical Examiners, the Board of Pharmacy, and the Board of Behavioral 
Health. 


Audit Unit: Audit Unit staff process all CE course and instructor applications 
and conducts all the CE audits. 


Based on information found within the DLI’s licensing database, Table 3 outlines the 


eventual status of all applications submitted 
Table 3 to the BRR between January 2012 and 


Status of All BRR Applications March 27, 2015. 
January 1, 2012 through March 27, 2015 





Record Status 


Number of | Percentage of As shown, nearly 96 percent of all applications 





License Issued 


Applications Applications ‘ 
oy gr a were approved by either DLI staff or BRR 





Approved 


members. This process is explained in the 


0.2% . : 
following sections. 





Issued With Probation 


0.7% 





Denied 


0.5% Routine versus Nonroutine 





Disciplinary Denial 


oes Applications 





Additional Info Required 


1.3% 





Pending 


ie When applications are processed by DLI 





Timed Out 


staff, an application is first determined 
0.4% 





Void 


to be routine or nonroutine. In regards 
0.7% 








Total 





to BRR, the license application contains 








1,595 100% 





ten disciplinary questions involving such 


Department of Labor and Industry records. 





against the applicant (if currently or formerly 
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licensed), civil legal proceedings, mental health disorders, and court-martials. If the 
applicant answers “yes” to any of these questions, the applicant would need to send in 
documentation explaining the situation. DLI staff, using criteria such as the application 
policy, and BRR Administrative Rules, polices or motions, then determine whether 
the application is routine or nonroutine. If nonroutine, the application is forwarded to 
the BRR members for review during an upcoming board meeting. 


Length of Time to Process Applications 


A major component of the license application process is the amount of time it takes 
to actually process the application. Many factors can contribute to the time needed to 
process an application, including from the internal controls (i.e. where the application 
is routed, to whom, how it is entered into DLT’s licensing database, etc.); the application 
statute; Administrative Rules and policies that give guidance to DLI staff; and how 
often the boards meet to go over nonroutine applications. 


Prior to the BSD reorganization in 2012, the boards had its own dedicated DLI staff. 
The BRR had five staff, including an executive officer, program manager, auditor, 
investigator, and education director. This staff did all the work for the BRR, including 
answering phones, processing licensing and CE applications, conducting CE audits, 
etc. When the staff were removed from individual boards and placed into pools, they 
were assigned to work on tasks for multiple boards. This led to complaints about 
questions not being answered accurately, documentation being lost, and applications 
taking longer to process. 


Data analysis determined the average number of days it took for DLI staff to approve 
all the salesperson, broker, and property managers’ applications increased after the 
BSD reorganization in August 2012. However, this trend is decreasing. In the chart 
below, the red line shows the average number of days to approve a BRR application 
since January 2010. It shows the number of days increasing after the reorganization 
in August 2012 until about September 2013. The reasons for the increase after the 
reorganization may be the result of many DLI employees being moved into different 
positions and learning new tasks and information about 30-plus boards. By the fall of 
2013 the application processing times decreased. The reason may be the staff started 
to better understand their new roles. Although processing times have not yet reached 
pre-BSD reorganizations levels (the March 2015 average was 5.9 days to approve a 
BRR license), the trend is declining. 
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Figure 2 
Average Number of Days to Process an Approved BRR License 
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Source: Compiled by the Legislative Audit Division from Department of Labor and Industry records. 


‘This trend is further emphasized through a survey of all active salespersons and brokers. 
Seventy-four percent of the respondents stated their applications were processed in a 
timely manner, with only 5.8 percent affirming they did not think they were processed 
in a timely manner. It is important to note that although the application processing 
times certainly increased after the reorganization of the BSD, the licensees themselves 


did not notice much of a difference in processing times. 
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O_O 
CONCLUSION 


License application processing times increased after the reorganization of the 
Business Standards Division in August 2012; however, processing times have 
gradually decreased in line with DLI’s expectations of the positive effects of its 
reorganization effort. 


Nonroutine Applications 


All applications will eventually be considered routine or nonroutine by department 
staff. As previously discussed, nonroutine applications are those in which the applicant 
indicated there was a disciplinary action on their application. If nonroutine, staff will 
schedule a time for the application to be reviewed by BRR members at a future board 
meeting, at which point a vote will take place to approve or deny the applicant. The 
time it takes to process a nonroutine application is dramatically higher than routine 
applications, mostly due to the fact the application has to be reviewed by the BRR 
members at their full board meeting. Until recently, the BRR met about every six 
weeks. However, the BRR is currently in the process of evaluating this practice and 
may be extending the period between meetings. This would likely increase the time 
it takes to approve or deny a nonroutine application. An analysis of the licensing data 
found on average it took nearly 55 days to approve a nonroutine application reviewed 
by the BRR since January 2012. This means a potential licensee has to wait nearly 
eight weeks for their license to be approved. 


BRR Uses Motions in Place of Formal Policies 


To effectively set objectives and achieve goals, an organization, whether it be a business, 
a nonprofit, a board, etc., should have policies and procedure in place for guidance. 
A policy is a deliberate system of principles to guide decisions and achieve rational 
outcomes. It is a statement of intent, and is implemented as a procedure or protocol. 
Policies are generally adopted by the board. The BRR does not have formal policies 
and procedures established. Instead, it uses two motions in the place of policies. A 
motion is a formal proposal by a member of a board that the board take certain action. 
These can bring new business before the board or consist of other proposals relating 
either to a pending motion or the body itself. 


Categorizing Criminal History for Nonroutine Applicants 


Presently, staff uses BRR Administrative Rules and the following motion, which was 
created by the BRR in January 2013, to determine if the application is nonroutine: 


“..non-DUI motor vehicle offenses older than 5-years do not need to 
come before the Board. The motion was amended to: an application 
which reveals any offense within the past 10-years must come before the 
Board for review except motor vehicle offenses other than DUT. Motor 
vehicle offenses not involving DUI older than 5-years do not need to 
come to the Board. Motion carried.” 


The above motion, which has been found in board books as a lead-in for discussion, 
is restricted only to motor vehicle offenses and specific only to DUI convictions. 
The motion does not address any other criminal convictions in any level of detail, 
which potentially leads to some applications going to the board as nonroutine that 
could probably be approved by DLI staff, allowing applicants to get licensed sooner. 
Audit work found instances in which applications that should have been considered 
nonroutine were filed as routine and, as a result, were not reviewed by the BRR. This 
includes multiple applicants who had vehicle offenses less than five years old being 
considered routine applications. Interviews found that DLI staff that work closely with 
the BRR had different interpretations of the motion. In addition, interviews with the 
seven BRR members also found conflicting interpretation of this motion. 


Currently, other boards administratively attached to DLI have clear and thorough 
nonroutine policies in place. For example, the Montana Board of Pharmacy and the 
Montana Board of Private Security define the types and number of misdemeanor 
crimes that would warrant a review, clearly explain time frames in which disciplinary 
issues are no longer a concern, and define unprofessional conduct that would deem an 
application to be nonroutine. 


BRR Board Meeting Attendance for Nonroutine Applicants 


When an application is deemed nonroutine, the applicant is sent a letter stating, “While 
the Board does not require your attendance at the upcoming meeting, you may join 
the meeting by phone or in person so the board can discuss your application with you. 
Be advised that the board may decline to make a decision on your application until 
such a discussion takes place, thus delaying a final decision on your application.” DLI 
staff voiced concerns about preferential treatment for nonroutine applicants that attend 
the BRR board meetings in person versus those that attend via teleconference and 
those that do neither. Interviews with BRR members found several stated a nonroutine 
applicant will have a better chance of being approved if they appear in front of the 
board in person because they think they can better gauge the applicant in person. 


This practice may provide an unfair advantage to those that live near Helena or 
have the ability to take time off of work to attend a board meeting. While the BRR 
members are likely better able to judge an applicant’s credentials or sincerity through 
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direct responses to questions, this can be accomplished as easily over the phone as it 
can be in person. By clarifying its position on board meeting attendance, the board 
could make it easier for applicants to make decisions about continuing the process and 
could ensure equity during its consideration of nonroutine applications. 


Discipline for Existing BRR Licensees 


When a potential BRR applicant lists disciplinary issues on the application, they 
will likely find their application being classified as nonroutine and reviewed by the 
BRR. However, it is unclear exactly what happens to an existing BRR licensee who 
obtains a disciplinary issue since their last license renewal. If an existing licensee has a 
disciplinary issue, they can notify the BRR right away, or they could notify the BRR 
via the renewal application process (this has occurred 338 times between January 1, 
2010, and October 5, 2015). If the BRR has not yet seen the case, a BRR-generated 
complaint is processed so the board can look at the matter and determine what action 
is necessary. However, if the matter has already been before the BRR the information 
is uploaded to the renewal record and subsequently the license record. If it is later 
found out the applicant omitted the information on the renewal form, a complaint 
will be generated and the licensee will likely have to go through the complaint process. 
Currently, there is no policy in place for the BRR to follow when these issues arise. 
Possible options could include license termination or suspension, a fine, or loss of 
a supervisory endorsement. A BRR member noted this is an area that needs to be 
addressed, so can the board treat applicants and licensees equally. 


RECOMMENDATION #2 


We recommend the Board of Realty Regulation: 


A. Clearly define, in policy, criteria for treating an application as nonroutine, 
including classification of criminal convictions. 


B. Clarify its position of nonroutine applicants appearing at board meetings 
in person versus over the phone. 
C. Clearly define, in policy, how to renew applicants who received legal or 


disciplinary actions since their last renewal. 
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Other Applications 


The BRR offers three additional applications as part of the license application process for 
those having circumstances outside of the regular license application requirements: the 
waiver application, the equivalency application, and the predetermination application. 
The following sections will describe the purpose and use of each application. 


The BRR Utilizes a Waiver Application 


A waiver application may be submitted to determine if a salesperson or broker applicant 
with a real estate license in another state can have certain licensing requirements waived 
if they apply for a Montana license. When using a waiver, the licensing standards in 
the other state must be substantially equivalent to Montana’s standards. If completed, 
the BRR may waive all or part of the required pre-licensing education, the state 
examination, and/or the Rookie course (the Rookie course will be discussed in greater 
detail in Chapter IV). After the BRR determines which Montana requirements are 
waived, the applicant is then required to complete a salesperson or broker application 
in order to receive a Montana license. According to DLI staff, the BRR is the only 
professional and occupational licensing board in Montana to have such an application 


in use. 


Waiver Motion Not Being Used Consistently 


The BRR adopted a motion in March 2009 to set guidelines for the waiver application. 
The motion outlines which requirements can be waived based on the existing experience 
of the potential applicant. However, audit work found the BRR is not consistently 
applying the motion. Examples include making waiver applicants unnecessarily take 
the state exam and the Rookie course. For example, a couple from out of state both 
applied for a license in the same month. One applicant, who was a licensed salesperson 
in the other state since 2010 and had one real estate transaction in the prior three years, 
was allowed to forgo the national exam. The spouse, who was a licensed broker in the 
other state since 1994 and had 30 transactions in the prior three years, did not have the 
national exam waived. In addition, both applicants were required to take the Rookie 
course, when only the salesperson should have had to. 


A review of the waiver application led to some questions. For example, the waiver 
application contains the same disciplinary questions that are on broker and salesperson 
applications, which leads to redundancy. Opinions of the waiver among BRR 
members differed. All stated they did not know that disciplinary questions are on the 
application, and most stated they should be removed. There was also confusion among 
the members on whether or not the waiver application becomes the official license 
application upon approval; some stated the waiver application does become the official 
application, while others stated applicants would still need to fill out a salesperson 
or broker application to get their license. The wavier application states a broker or 
salesperson application is required to become licensed. 
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The BRR Does Not Have Reciprocity 
Agreements in Place with States 


A license reciprocity agreement is between states that allow an existing licensee in one 
state to receive a license from another state as long as the licensee has a license in good 
standing. In most cases the licensing board may also require the licensee to take its 
state exam. The BRR does not have reciprocity agreements with other states; instead it 
uses its waiver application. A reciprocity agreement differs from the waiver application, 
as the waiver application only waives certain licensing requirements when an applicant 
applies, while a reciprocity agreement will allow the applicant a license in full standing 
as long as the other state’s real estate standards are substantially equivalent to or greater 
than the BRR’s. Below is a table outlining the reciprocity agreements in place within 
our five sampled states. 


Table 4 
Current Reciprocity Agreements in Place in Sampled States 





Montana South Dakota North Dakota Wyoming Idaho 


Utah 





No reciprocity No reciprocity 
agreement. Education agreement. Complete 
Alberta, can be waived and Georgia, lowa, and Wyoming portion of 
Canada applicant would be Minnesota Salesman | and all of 
required to take state Salesman Il and pass 
exam. the state exam. 




















Georgia, 
Mississippi, 
and Alberta, 

Canada 





Source: Official state real estate websites. 


As shown, the five states’ real estate commissions varied in reciprocity agreements, 
with two having full agreements in place with other states, and three having no such 
agreements. The BRR used to have reciprocity agreements in place with 12 states up 
until 2009, but currently has an agreement only with Alberta, Canada. DLI staff 
stated the main reason reciprocity agreements were eliminated was because of changes 


to §37-1-304, MCA, in the mid-1990s. 


According DLI staff, the BRR thought these statutory changes—specifically, the ability 
to issue a license without examination to a person licensed in another state if the board 
determines the other state’s license standards are substantially equivalent to or greater 
than Montana standards-negated the need for reciprocity agreements. Instead, they 
replaced the agreements with the waiver application. It is important to note the relevant 
statutory section does not prevent a board from entering into a reciprocity agreement 
with the licensing authority of another state or jurisdiction. In addition, staff said it 
became hard for DLI staff to keep up-to-date on the levels of licensure in states BRR 
had agreements with as some states started to offer single licensing structures in which 
all licensees were considered brokers with varying levels of endorsements. 








Audit work consisted of reviewing reciprocity agreements in place within our sampled 
boards administratively attached to DLI. Many other boards attached to DLI have 
reciprocity agreements in place. Interviews with DLI staff found the BRR has not 
reviewed new reciprocity agreements with other states since they were eliminated in 
2009. However, discussions with board members indicated the BRR could be open 
to discussing the possibility of having agreements in place again. The current waiver 
process results in each out-of-state applicant being subject to an individualized review, 
resulting in higher risk of error in applying application criteria, especially as the BRR 
does not consistently use its waiver motion. Although it may not be practical to 
develop reciprocity agreements with every state, focusing efforts on those surrounding 
or regional states with higher numbers of applicants could reduce application errors 
and encourage greater competition in the state’s real estate industry. 


Mi 


RECOMMENDATION #3 





We recommend the Board of Realty Regulation: 


A. — Establish and consistently follow criteria for the approval and denial of 
waiver applications, and 


B. Review the potential for establishing reciprocity agreements with other 
jurisdictions that meet Montana licensing standards. 


a 


Predetermination Application 


In 1990 the BRR created a predetermination application that can be used by a potential 
applicant who has prior disciplinary actions, open legal matters, criminal convictions, 
or a deferred sentence. The objective of the application is for the potential applicant to 
determine if their past disciplinary problems could prevent them from getting a license 
in the future if they decide to apply, thus, potentially saving the person the time and 
money associated with pre-licensure education and the exam costs. DLI staff stated the 
BRR is the only professional licensing board in Montana to have such an application in 
use. However, the application has been used very little since its inception and has some 
questionable requirements. According to data found within DLI’s licensing database, 
the application has only been used a total of 11 times since 2013. The following is a 
summary of these applications: 


¢ ‘Two applicants submitted the application instead of a waiver application. 
¢ = One applicant submitted the application in error. 


¢ One applicant never submitted all the required materials, so it timed out. 


CO ES 


21 


22 


Montana Legislative Audit Division 





¢ Two applicants were denied because of convictions. ‘The applicants still have 
the ability to apply for a salesperson license via the salesperson application, 


but they would likely be denied. 


¢ Three applicants were approved, of which two successfully became 
salespersons, and the remaining person never filed a salesperson application. 


¢ Two applicants still had their applications pending at the time of data 
analysis. 


As shown, the predetermination application, which has an $87.50 fee, is not utilized 
very often. In addition, the application requires the signature of a supervising broker. 
This requirement is confusing. The predetermination application is completed before 
the applicant decides whether or not to even start the licensing process, so it would be 
unnecessary to find a supervising broker at this stage. Additionally, a supervising broker 
signature is already required on a salesperson application, so this is a redundant step 
for potential applicants. Interviews with all seven BRR board members found they did 
not know the signature requirement was even on the application, which shows there is 
a generally low level of awareness about how the predetermination process works. 


Equivalency Application 


Another application type used by the BRR is the equivalency application. According to 
§37-51-302(2)(c), MCA, a broker applicant must be a salesperson for the preceding two 
years or have the experience equivalent to a salesperson with two years of experience. 
However, a Montana salesperson who has been licensed for the preceding 18 months 
may apply for a determination that he or she possesses experience equivalent for a 
licensed broker via an equivalency application. A review of this application found that 
much like the predetermination application, it is being used minimally, and often 
incorrectly. Analysis of all six equivalency applications within DLI’s licensing database 
found the following: 


¢ = One application was voided because the applicant mistakenly filled out the 
equivalency application instead of a waiver application. 


¢ ‘Two applications were denied. One of these applicants mistakenly filed 
the equivalency application instead of a waiver application, and the second 
applicant did not have a Montana salesperson license. 


¢ Two applications needed additional information. In each case the application 
was not processed because it did not include the application fee. However, in 
both cases, the applicant did not need to fill out the application because they 
were already licensed as a Montana salesperson for more than two years prior 
to filling out the application. 


¢ One applicant withdrew their equivalency application learning it was not 
necessary as the applicant was already licensed as a salesperson for more than 
two years. 


In summary, the equivalency application was incorrectly used in every case. There is 
an $87.50 fee associated with the equivalency application, which is paid in addition to 
the $175 fee submitted with the broker application itself. 


Neither the predetermination nor equivalency applications appear to be necessary 
for the BRR to discharge its duties properly. These additional application types add 
to the administrative complexity of running day-to-day operations, and as shown by 
our review, increase the risk of errors. There appears to be little demand for these 
application types among prospective or current licensees and they add unnecessary 
costs to the licensing process. The board could just as easily incorporate rule or policy- 
based parameters addressing these circumstances and allow staff to apply these as part 
of the regular licensing process. 


Ms 


RECOMMENDATION #4 





We recommend the Board of Realty Regulation eliminate both the 
predetermination application and the equivalency application. 
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Chapter Ill - Supervising Brokers 


Introduction 


In Montana, all licensed salespersons must be under the supervision of a broker. Under 
§37-51-302(4)(b), MCA, the supervising broker is required to actively supervise and 
train the salesperson. The brokers are also responsible for the performance of salespeople 
under their supervision and to assure that all documents for a real estate transaction 
are appropriately prepared and executed. 


Importance of the Supervising Broker Relationship 


Supervising broker relationships are an integral part of a salesperson’s daily duties and 
career. The Board of Realty Regulation (BRR) has established an endorsement for 
brokers who want to supervise salespersons. To obtain the endorsement the broker must 
be licensed in Montana and complete an eight-hour supervising broker pre-endorsement 
course. To maintain the endorsement, the licensee must take a four-hour designated 
supervising broker course annually. Salespersons can only be under the direction of one 
supervising broker at a time, although rules allows for a salesperson to be temporarily 
associated with another supervising broker for up to 60 days if the existing supervising 
broker is unable to supervise. 


A salesperson or their supervising broker can sever the relationship at any time. 
ARM 24.210.601(2) requires the supervising broker to immediately return the 
salesperson’s license to the BRR with a letter noting the termination. The supervising 
broker remains the supervising broker for the salesperson until the license and release 
are received by the BRR. Furthermore, a salesperson whose license has been cancelled 
because of termination of relationship with their supervising broker must notify the 
BRR of any new supervising broker relationship. A salesperson can also place the 
license on inactive status by paying all required fees within ten days of the BRR 
receiving the termination of the relationship. According to data from the Department 
of Labor and Industry (DLI) licensing database, there were 1,154 brokers that had an 
active supervising broker endorsement as of March 2015. 


Transferring to a New Supervising Broker 


Changing supervising brokers is a common occurrence within the BRR. Survey results 
found 42 percent of active salespersons have changed supervising brokers at least one 
time during their careers. Using data from DLI’s licensing database, the table below 
shows the number of times salespersons have changed their supervising broker. 
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As shown, there were 742 instances 
Table 5 


Salesperson-Supervising Broker 
Relationship Changes 
January 1, 2012 through March 27, 2015 another between January 2012 


and March 2015. The professional 

Number of Times a Salesperson Number of a ; 
Changed Supervising Broker Instances real estate associations voiced 
Changed Broker 1 Time 591 concerns over the time it took DLI 


in which a salesperson changed 
from one supervising broker to 











Changed Broker 2 Times staff to process the forms used to 





Changed Broker 3 Times change supervising brokers because 





Changed Broker 4 Times salespersons are not allowed to 





Changed Broker's Times work while they are not under 





the direction of a supervising 


; —— Soa broker. According to DLI staff, the 
Source: Compiled by Legislative Audit Division 


from Department of Labor and Industry internal goal to process a completed 
records. salesperson change form is either 


Total 














the day the form is received or the 
next day. These changes are made in DLI’s licensing database by staff within BSD’s 
Unit A. Audit work was conducted to determine if this goal is being met. 


Audit work found that 25 percent of the supervising broker changes are not being made 

















within DLI’s goal time 

frame, with nearly Table 6 

11 percent not being Number of Days Between Supervising Brokers* 
assigned to a new January 1, 2012 through March 27, 2015 
supervising broker Nunibenar 

for more than two us Occurrences eee 
weeks. Additionally, 0 Days (Same day processing) 655 72% 
there is a discrepancy 1103 days 62 1% 


between what the 4 to 7 days 60 6% 
licensing database 8 to 14 days 38 4% 








analysis found and 15 days or more 98 11% 





what the survey data Totals 913 100% 

















results stated. Table 6] source: Compiled by Legislative Audit Division from Department 
shows the number of of Labor and Industry records. 


days it took to change * Total days — not based on business days. 





supervising brokers. 


Table 7 shows 23 percent of salespersons 


surveyed stated they had to wait more than Table 7 
seven days to have their supervising broker How Many Days Were You Out 


of Work While Your “Change of 
paperwork processed by DLI staff. ‘This Supervising Broker” Form Was 


difference could be related to the time it takes Being Processed by DLI 
to mail a hardcopy form to DLI and route the 




















form to the BSD for processing. Saabs "peent 
0 days 23% 
Currently, BRR license applicants can apply 1 to 3 days 15% 
for a license online and can also renew their 4 to 7 days 20% 
licenses online. This process eliminates the need 8 to 14 days 13% 
for signing and mailing paper forms, speeds 15 days or more 10% 














up the application process, and conforms to Onknown 19% 





today’s electronic business standards. Data 


Source: Compiled by Legislative 
from DLI shows that 83 percent of brokers Audit Division from license 
survey results. 


renewed online during the 2014 license year 
while 85 percent of salespersons renewed 
online. There is currently not an online format available for processing supervising 
broker changes. By implementing an online process, the BRR could reduce the 
administrative complexity and cost of changing supervising brokers, and decrease 
the risks of business interruption for licensees. Although there are likely some initial 
start-up costs involved in this change, the BRR and its licensees have the potential to 
recover some or all this investment through increased administrative efficiency and 
decreased risks of business losses for licensees. DLI has been aware of this issue for 
some time and has requested its Technology Services Division to fix it. 


a 


RECOMMENDATION #5 





We recommend the Department of Labor and Industry provide an online 
method for the changing of supervising brokers. 
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Number of Salespersons Supervised by Supervising Brokers 


Currently, there is no law, rule, or policy limiting the number of salespersons that can 
be supervised by a broker with a supervising broker endorsement. Table 8 (see page 28) 
breaks down the number of salespersons under a supervising broker. 
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Nearly 84 percent of supervising brokers supervise one to five salespersons. However, 
approximately 16 percent supervise six or more salespersons. Of those, four supervising 


brokers supervised over 50 salespersons. As 
Table 8 


Number of Salespersons 
Supervised by a Supervising 
Broker the salesperson. Furthermore, under ARM 
24.210.601(12), “Supervising brokers have the 


responsibility to exercise adequate supervision 


previously discussed, supervising _ brokers 





are required to actively supervise and train 








Number of 
Salespersons 
Supervised 


1-2 


Total 
Occurrences 
to assure that all documents for a real estate 





transaction, prepared by salespeople under their 





= supervision, are appropriately prepared and 





6210 executed.” During their early years of licensure, 





11-15 salespersons have to learn about the real estate 





16 - 25 industry, including contracts, real estate forms, 





26 - 50 lending information, title companies, etc. 
Over 50 
Source: Compiled by Legislative As part of our survey of BRR licensees, we asked 

















Audit Division from several questions about the supervising broker 


Department of Labor and ' Se : ate 
Industry records. relationship, including overall opinions about 





how well this practice works and communication 
about the responsibilities and duties of supervising 
brokers. Table 9 shows responses to two statements answered by either salesperson 
licensees or supervising broker licensees. 


Table 9 
Supervising Broker Relationship Survey Statements 





The Board of Realty 
Regulation and the 
Department of Labor & 
Industry communicate 
with you regarding your 
responsibilities and duties as 
a supervising broker.** 


In your opinion, your 
supervising broker is 
helpful and viewed as a 
resource for you as you 
practice in the real estate 
industry in Montana.* 


Answer Options 





Strongly Disagree 1% 5% 





Disagree 1% 20% 





Neither Agree nor Disagree 10% 35% 





Agree 4% 37% 





Strongly Agree 47% 3% 

















Source: Compiled by Legislative Audit Division from licensee survey results. 


* This question was answered only by licensed salespersons. 


** This question was answered only by licensed supervising brokers. 





As shown, BRR salesperson licensees are generally satisfied with how the supervising 
broker relationship works; around 88 percent of licensed salesperson respondents had 
a positive view of the supervising broker relationship. However, when asked whether 
they received regular communications from their supervising broker regarding the 
BRR and DLI, roughly one quarter of respondents said they did not. This lack of 
communication is also seen with the supervising brokers themselves; only around 
40 percent of licensed supervising broker respondents agreed that they received regular 
communications from BRR and DLI regarding their responsibilities and duties. 
Multiple survey respondents currently licensed as supervising brokers also submitted 
comments questioning BRR and DLI communications and the ability of supervising 
brokers to exercise their duties effectively. 


The supervising broker relationship obviously has strong support among licensed 
real estate professionals, but there is currently limited guidance regarding how this 
relationship should work in practice. Some brokers supervise many more salespersons 
than would appear to be realistic, given the duties outlined in law and Administrative 
Rule. Discussions with board members indicated some of the brokers that supervise 
a large number of salespersons, such as 70-plus salespersons, may actually be 
supervising a smaller number of supervising brokers, who, in turn, supervise the 
salespersons on a day-to-day basis. However, this kind of multi-level supervision is 
not currently authorized under law or rule. The BRR could strengthen the supervising 
broker relationship by identifying an appropriate limit for the number of supervisory 
relationships one broker can effectively manage. ‘The board should also work with DLI 
staff to identify options for improving the quality and frequency of its communications 
with supervising brokers regarding their responsibilities and duties. 
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RECOMMENDATION #6 





We recommend the Board of Realty Regulation: 


A. — Establish a limit for the number of salespersons a broker with a 
supervising broker endorsement may supervise. 


B. Work with Department of Labor and Industry staff to improve 
communications with supervising brokers regarding their responsibilities 
and duties. 
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Chapter IV — Continuing Education 


Introduction 


Section 37-1-306, MCA, states in part: “A board may require licensees to participate in 
flexible, cost-efficient, effective, and geographically accessible continuing education...” 
The Board of Realty Regulation (BRR) requires all licensees to take continuing 
education (CE) courses to maintain licensure. ARM 24.210.667 states all active 
licensees must complete a minimum of 12 hours of BRR-approved real estate CE 
every licensing year, which runs from November 1 through October 31. This chapter 
will explain CE in greater depth, including the application process, BRR-sponsored 
courses, and the annual audits conducted by the Department of Labor and Industry 


(DLI) on the BRR’s behalf: 


Background 


The second objective of this audit was to review the BRR’s CE requirements and 
processes in which instructors and courses are approved or denied. Concerns during 
audit work involved: 1) inconsistencies in approving and denying of CE instructors 
and courses, 2) the length of time involved in processing CE applications, and 3) the 
policies in place to approve and deny CE applications. 


Many of these concerns arose when the BRR’s Education sub-committee made the 
decision to directly oversee the role of approving and denying CE applications in 
May 2013. According to BRR members and DLI staff, the BRR was promised its own 
dedicated education director after the August 2012 reorganization that would focus 
on CE-related duties. However, the position description had to be updated and there 
were conflicting thoughts between DLI and BRR about the required qualifications. 
Growing disagreements between BRR and the DLI resulted in the BRR’s Education 
sub-committee taking over the review, approval, and denial of all CE applications in 
the absence of an education director in May 2013. 


Types of Applications for Continuing Education 


There are three types of applications that must be approved in order for a CE course 
to be taught: the course application (content and materials for a course), the instructor 
application (the qualified individual teaching the content), and the provider application 
(businesses or membership organizations providing courses). It is important to note CE 
instructors are not licensed; their applications are simply approved or denied. Table 10 
(see page 32) displays the number of CE applications filed by calendar year starting on 
January 1, 2012. 
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Table 10 
Total CE Applications by License Year 
Calendar Years 2012 through 2014 








Application 


Type Application Status 2012 2013 





Approved 76 





Non-Standard Ready for Review* 





CE Instructor Denied 





Void 





Total 








Approved 





Non-Standard Ready for Review* 





Denied 





Additional Information Required 
CE Course 





Void 
Timed Out 








Withdrawn at Applicant Request 2 
Total 174 219 186 





























Source: Compiled by Legislative Audit Division from Department of Labor and Industry 
records. 


* Application is assigned to executive officer for review. The executive officer approves application or 
assigns it for review at future board meeting. 





Overall, a vast majority of applications are approved. DLI staff within the Audit 
Unit stated they use BRR Administrative Rules and requirements identified on the 
CE applications as criteria when approving and denying applications. There are no 
other policies or motions written by BRR to guide DLI staff in the approval of CE. 
One BRR member stated the current CE Administrative Rules are too confusing, 
which makes it difficult for CE applicants. Unlike BRR license applications, there 
are no nonroutine CE applications. Instead, DLI staff in the Audit Unit now take 
questionable applications to the BRR board meetings and have the members decide 
whether to approve or deny the application. 


Continuing Education Course Applications 


DLI staff within BSD’s Audit Unit stated they are not aware of any specific processing 
time goals for CE course applications. In the absence of specific goals, they use the 
same goals in place for BRR license applications in Units B and C. Audit work included 
reviewing and analyzing all license and CE data within DLI’s license database between 


January 1, 2012, and March 27, 2015. Analysis found the average number of days 
to approve a CE course application increased after the reorganization; largely due to 
the BRR’s Education sub-committee decision to take over the approval and denial of 
all CE applications in May 2013. As the figure below shows, there was a significant 


increase in processing times when this occurred. 


Figure 3 
Average Number of Days to Approve CE Course Applications 
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Source: Compiled by the Legislative Audit Division from Department of Labor and Industry records. 





The number of days it took to approve CE course applications increased 336 percent 
when the BRR Education sub-committee took over these duties. During this 
time frame, course providers are forced to wait this additional time to ensure their 
courses are approved before they can schedule a time for the courses. Licensees are 
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also impacted, as they would have to wait longer for the course to be approved and 
scheduled before they can sign up to attend. There was a dramatic decrease in the 
approval times when the BRR gave the approval duties back to DLI staff in September 
2014. In fact, application processing times for CE course applications is now averaging 
the same time as before the BRR took over review duties. 


Continuing Education Instructor Applications 


When the BRR Education sub-committee took over the approval and denial of CE 
course applications, they also did the same with CE instructor applications. A review 
of data found in DLI’s licensing database found the trends regarding CE course 
applications are the same as CE instructor applications. The number of days it took 
to approve CE instructor applications increased by 25 when the BRR’s Education 
sub-committee took over these duties. However, the times decreased when the BRR 
authorized DLI to oversee CE applications in September 2014. 


Continuing Education Application Denials 


Concerns brought forth from BRR licensees and the professional real estate 
associations involved the BRR’s Education sub-committee denying CE instructor 
and course applications at a higher rate and without cause. Specifically, courses were 
being denied that had been previously approved for many years. DLI staff had similar 
concerns, stating the sub-committee became very inconsistent in the approving of CE 
applications, with its decisions changing from meeting to meeting. Staffalso stated there 
were cases in which an instructor application would be denied by the sub-committee 
for reasons that were not based on established approval criteria. Using the same data 
used to process BRR license application timelines, audit staff found denials were more 
prevalent during the time period in which the Education sub-committee oversaw 
CE applications. Seven percent of CE instructor applications were denied during the 
time the BRR oversaw the approving and denying of CE applications. 


However, at a denial rate of 15.4 percent, there was a larger discrepancy of CE course 
application denials when the BRR oversaw CE applications. Interviews with BRR 
members found some thought the denials were warranted, while other courses were 
simply being denied because they may have been redundant. It was their opinion some 
courses approved by DLI staff in the past should not have been, and needed to be 
denied. Overall, this time period introduced a higher level of uncertainty in regards 
CE application decisions. 


PC —_— a 
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CE application processing times and denials rates increased while the BRR 
oversaw the approval and denial of all CE applications because the board 
did not follow established motions and policies, which resulted in inconsistent 
decisions. However, denial rates and processing times have improved since 
the BRR granted DLI authority to oversee the approval/denial process for CE 
applications in 2014. 


BRR-Sponsored Rookie Course and Supervising 


Broker Pre-Endorsement Course 


Most CE approved by the BRR is taught by private entities, such as real estate schools, 
professional real estate associations, and private individuals. However, the BRR 
sponsors (is the course provider for) the two courses required in BRR Administrative 
Rules: the Rookie course and the Supervising Broker Pre-Endorsement course. 


Rookie Course 


ARM 24.210.661 requires all newly licensed salespersons to take the BRR- sponsored 
Rookie course. According to DLI staff, the Rookie course was created in 2000 because 
of complaints received from both real estate industry members and members of the 
public involved in real estate transactions (i.e. title companies, lenders, etc.). Complaints 
stemmed around new salespersons not having the level of knowledge needed to be 
effective in the field. Part of audit work involved surveying active salespersons and 
brokers. When asked if the Rookie course was helpful and beneficial in their growth as 
a BRR licensee, 64 percent of respondents agreed, with only eight percent disagreeing. 
It appears as a whole the licensees find the course valuable. 


Rookie Course Required To Be Completed 
During Initial License Year 


Pursuant to ARM 24.210.661 all newly licensed salespersons are required to complete 
the Rookie course by the first renewal date following their original license issue date. 
The BRR’s license year starts November 1 and ends on October 31. Because of this 
requirement, a salesperson licensed on October 15 must take the Rookie course by 
October 31 or their license will be terminated. When a license is terminated the 
former licensee needs to apply for a salesperson license again to practice real estate. 
They would be required to fill out an application, pay the application fee, and wait for 
their application to be approved. During this time the former licensee would not be 
able to work as a licensed salesperson. 
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Under existing rule, a total of 83 first-year salespersons have had their licenses 
terminated since license year 2010-11 
because they did not complete the Table 11 


Rookie course before their first renewal What is the Number of Miles You 
Traveled to the 12-Hour Rookie Course 
You Were Required to Take During Your 
been offered four or five times a year in First License Year as a Salesperson? 








period. Typically, the Rookie course has 











bigger cities throughout Montana, such as Raspes 
Number of Miles percent 


Missoula, Bozeman, Billings, and Helena. 





Part of audit work included surveying Less than 25 miles 45% 





salespersons that took the Rookie course 25-50 miles 5% 





at some point during the past five years. 51-75 miles 7% 





Table 11 shows how far licensees had to Over 75 miles 39% 





travel in order to take the required course. sknewn 4% 














Although 50 percent of licensees had to 


Source: Compiled by Legislative Audit 
travel less than 50 miles to take course, Division from licensee survey 
results. 


nearly 40 percent of respondents traveled 





over 75 miles attend the course. 


Currently, the BRR does not offer an online version of the Rookie course. Creating an 
online version of the course would greatly reduce two current trends that are negatively 

impacting new licensees: 
1. Salespersons could access the online version of the Rookie course at any 
time, thus reducing the chance they would have their salesperson license 


terminated if they cannot attend a Rookie course in person, especially if the 
course is not available. 


2. Licensees would not have to travel far distances to take the Rookie course in 
person. 


Audit work found there is another board administratively attached to DLI that requires 
its licensees to complete certain education when first licensed within a certain time 
frame or their licenses are revoked. In addition, two real estate commissions in our 
sample states also require their first-time licensees to take certain courses to maintain 
licensure. These three boards/commissions allowed licensees a minimum of a year to 
complete the required training. 


a 


RECOMMENDATION #7 





We recommend the Board of Realty Regulation: 


A. Revise Administrative Rules to allow first-year salespersons 12 months 
following their initial license date to complete the Rookie course, or 


B. Provide an online version of the Rookie course. 


Continuing Education Audit/Compliance Checks 


Overall, the board considers continuing education (CE) a key part of licensure, and 
as such, CE is required of all licensees on an annual basis to maintain a valid, active 
license. To ensure licensees are abiding by CE requirements, the BRR conducts an 
annual audit of the licensees’ CE through a process referred to as a compliance check. 
Currently, under §37-1-306, MCA, a board that requires continuing education may 
conduct a random audit of up to 50 percent of all licensees who have renewed their 
licenses to determine CE compliance. However, §37-51-204(4), MCA, states “Education 
information obtained electronically by the board or stored in the board’s databases 
may be used to determine compliance with education requirements established by the 
board. The use of the information may not be considered an audit for purposes of 
compliance with 37-1-306.” Under ARM 24.210.667(13), “All continuing education 
course providers must report licensee attendance at approved continuing education 
offerings to the board within 20 days of the course offering.” To comply with this 
Administrative Rule, the BRR requires course providers to upload CE course roster 
data into the database created by an e-commerce service contracted by the state. 
Licensees can then log into an online profile and see what courses and hours they 
have taken for the present license year. At the end of the license year the BSD’s Audit 
Unit staff download a list of all BRR licensees, along with their CE for the previous 
license year that states if licensees took the required minimum number of CE hours. 
The compliance check process then involves identifying licensees with insufficient CE 
hours and directs the licensee to become compliant with the requirements. 


The BRR Is the Only Board to Voluntarily Conduct 
a Compliance Check of 100 Percent of Licensees 


The BRR has historically conducted a compliance check/audit of 100 percent of 
licensee CE, and it is the only board that voluntarily does so. (The Board of Real Estate 
Appraisers is required to conduct an audit of all its licensees under federal law.) As 
discussed, 2015 was the first year the BRR requested an audit of less than 100 percent 
of licensees; auditing three percent during the 2014 license year. Interviews with BRR 
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members found a mixed response to the percentage that should be audited. Some felt 
100 percent should always be audited while others thought the audit should consist of 
far less. 


The compliance check process being used by BRR is different from the self-certification 
model many professional licensing boards use during license renewal. Selfcertification 
places responsibility on the licensed professional for adhering to CE requirements, 
includes specific attestations during renewal about whether they meet these 
requirements, and can result in disciplinary proceedings if an audit of CE hours reveals 
any noncompliance. The following figure shows an example of the selfcertification 
and attestation language used on a typical license renewal form (in this case the Board 


of Nursing). 


Figure 4 
Board of Nursing License Renewal CE Self-Certification Language 


CONTINUING EDUCATION ATTEST STATEMENTS: (CE requirements are on the Board website www.nurse.mt.gov , click on the 
"Regulations" tab, select "Administrative Rules" and click on “ Subchapter 21 - Renewals and Continuing Education”.) 


I am aware of the continuing education requirements pertaining to my RN/LPN licensure and hold myself responsible 
for fulfilling these requirements. I will submit "proof of attendance" when audited or upon request by the Board. 


I hereby declare under penalty of perjury the information included in my renewal application to be true and complete to the best of my 
knowledge. In signing this renewal application, I am aware that a false statement may lead to disciplinary action against my license. The 
Board may audit my records to verify my compliance with the rules and regulations governing this license. I have read and am familiar 
with the laws and rules of the State of Montana relating to nursing and agree to comply with them. 


Source: Compiled by the Legislative Audit Division from Department of Labor and Industry records. 





As shown, the renewal documentation requirements clearly outline the responsibilities 
of the licensed professional, including the potential for disciplinary action. Most of 
the professional licensing boards administered through DLI use self-certification, 
relying on the professional responsibility of licensees, random audit procedures, and 
the deterrence effect of disciplinary action to enforce CE requirements. This differs 
from the self-certification questions found on the BRR’s license renewal applications, 
which are found below. 


Figure 5 
BRR License Renewal CE Self-Certification Language 


** NOTICE** YOU YES I HAVE COMPLETED THE 12 HOURS OF CONTINUING EDUCATION AND 
MUST ANSWER Oo CORE COURSE 


THESE QUESTIONS 
= NO I HAVE NOT COMPLETED THE 12 HOURS OF CONTINUING EDUCATION 
AND CORE COURSE 


Source: Compiled by the Legislative Audit Division from Department of Labor and Industry records. 





As shown, the language in BRR’s renewal application has the licensee state whether or 
not they have completed the CE requirements. 


Current Audit Practice May Lead to 
Inefficiencies and Additional Costs 


Conducting 100 percent compliance checks are very time-consuming, which 
ultimately means they are very costly for the BRR. Below are DLI’s estimates of what 
the compliance checks cost the BRR for the last two license years: 

¢ The compliance check of 100 percent of licensees for the 2013 license year 


(November 1, 2012, through October 31, 2013) consisted of approximately 
1,116 hours of DLI staff time and cost the BRR approximately $66,960. 


¢ ‘Three percent of BRR licensees were audited for the 2014 license year in 
order to save costs. The audit consisted of approximately 334.5 hours of DLI 
staff time and cost approximately $20,070. 


DLI staff stated the BRR has not had issues with noncompliance with CE outside the 
norm of other boards. 


The historic practice of auditing 100 percent of BRR licensees may also lead to potential 
liability concerns for BRR and DLI. As discussed, up until the most recent license 
year, BRR has audited 100 percent of its licensees for CE compliance. To do this DLI 
would use a spreadsheet that would list all active licensees and indicate whether or 
not the licensee had the minimum number of CE hours. However, last license year 
BRR only audited three percent of its licensees through a random-sample process. ‘The 
potential problem this creates is that BRR and DLI still have access to all the names 
of licensees that have not met CE requirements in the prior license year. By selecting 
a random, nonrisk-based sample, DLI and the BRR are potentially ignoring some 
licensees that are in noncompliance with CE. These noncompliant licensees are still 
considered active licensees. In the event one of these noncompliant licensees is involved 


in a disciplinary process or other litigation where their license status is a relevant 
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factor, DLI and the BRR could be subject to legal or other risks arising from their 
knowledge of CE compliance. To avoid this situation, the BRR could move towards a 
self-certification model for the purposes of CE compliance and remove the requirement 
to have course providers upload CE course rosters, thus eliminating the list containing 
all the licensees’ CE compliance status. The removal of the CE compliance list would 
reduce liability concerns. 


(Ge 


RECOMMENDATION #8 





We recommend the Board of Realty Regulation: 


A. Revise the continuing education self-certification question on renewal 
applications, 


B. Define a continuing education audit protocol, and 


O 


Eliminate the requirement for course providers to upload course roster 
information. 


rT 


Chapter V — Board Fees and the 
Real Estate Recovery Account 


Introduction 


All 33 professional and occupational boards and two programs administratively 
attached to the Department of Labor and Industry (DLI) charge fees for applications, 
license renewals, continuing education (CE) (if applicable), and other changes to 
licensee records. DLI then recoups costs associated with administratively assisting the 
boards by billing the boards for the time staff spends on board tasks, overhead costs, 
rent, phone lines, etc. This first portion of this chapter will focus on Board of Realty 
Regulation-related (BRR) fees. The second half of the chapter will consist of reviewing 
the BRR’s Real Estate Recovery Account (RERA), which is an account created in 
§37-51-501, MCA, used to provide payment of claims based on unsatisfied judgments 
against BRR licensees. The third objective of this audit was to analyze BRR and RERA 
fees and related expenditures. Fees are established by both DLI and the boards, both 
of which are explained below. 


Department Fees 


Among other duties outlined under §37-1-101(1), MCA, the department must 
establish and provide all the administrative, legal, and clerical services needed by the 
boards within the department and set administrative fees. An administrative fee as 
defined in §37-1-130, MCA, is a “fee established by the department to cover the cost 
of administrative services” provided to the boards as established in §37-1-134, MCA. 
Under §37-1-134, MCA, “...the department may establish standardized administrative 
fees. These fees may include but are not limited to fees for administrative services such 
as license verification, duplicate licenses, late penalty renewals, licensee lists, and other 
administrative service fees determined by the department as applicable to all boards 
and department programs.” 


Board Fees 


Fees set by the boards and programs are defined under §37-1-130(3), MCA, as “(a) 
a fee established by the board to cover program area costs as provided in §37-1-134, 
MCA, and (b) any other legislatively prescribed fees specific to boards and department 
programs.” Section 37-1-134, MCA, which was reviewed and changed by the 2015 
Legislature and effective July 1, 2015, allows the boards to set fees. These fees relate “to 
its program area that provide the amount of money usually needed for the operation 
of the board for services, including but not limited to licensing, reciprocity, renewals, 
applications, inspections, investigations, compliance, discipline, and audits...In 
setting the fees, the board shall consider the revenues and expenses incurred in 
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the prior five licensing renewal years, but a board’s cash balances may not exceed 
two times the board’s annual appropriation level.” (Emphasis added) 


BRR Revenues and Expenditures 


According to DLI staff, each biennium the DLI Business Standards Division is 
provided an appropriation, which is allocated among all the bureaus, boards, and 
programs within the division. Each board is allocated an appropriation amount, 
which is a cap on the amount of money it can spend each fiscal year. The boards’ cash 
balances cannot exceed two times the boards’ annual appropriation level. As a result, 
although a board may have excess funds in its state special revenue account, it may 
only spend up to the appropriated amount. Every year DLI staff works with the BRR 
to determine the board’s operating budget. These budgets are established based on 
input from the board’s executive officer, who is responsible for planning the board’s 
upcoming expenses in the next fiscal year. Below is a table outlining the BRR’s assets, 
revenues and expenditures since fiscal year 2010. 


Table 12 
Board of Realty Regulation’s State Special Revenue Account 
Fiscal Years 2010 through 2015 








FY 2010 


FY 2011 


FY 2012 


FY 2013 


FY 2014 


FY 2015 





Revenue 


$706,339 


$738,518 


$715,673 


$737,950 


$1,100,966 


$1,110,209 





Expenditures 


$802,388 


$846,896 


$1,031,844 


$891,842 


$976,669 


$1,080,630 





Revenue and 


Difference Between 


($96,050) 


($108,378) 


($316,171) 


($153,892) 


$124,297 























Expenditures 


$29,579 





Source: Compiled by the Legislative Audit Division from SABHRS records. 


As shown, the BRR spent $520,614 more than it received in board-related revenues 
since fiscal year 2010. BRR expenses include salaries and benefits for DLI employees, 
travel, rent, education grants, and legal expenses. Historically, legal expenses and 
salaries and benefits account for nearly 75 percent of total expenses. A review of budget 
records found the large increase in expenditures in fiscal year 2012 was due to higher 
salaries and benefits and a large increase in attorney fees. According to DLI staff, 
the BRR did two strategic planning sessions in 2011 and 2012. ‘These sessions used 
approximately three-quarters of the BRR’s general counsel’s time, three-quarters of the 
department counsel’s time, a full-time investigator, a full-time education director, and 
more of the board’s compliance employee’s time. 








Part of audit work consisted of surveying active brokers and salespersons to gauge their 
thoughts on the current fees associated with the BRR, including a question about the 


fairness/reasonableness of fees, which 
is shown in Table 13. Table 13 
In Your Opinion, the Fees Associated with 
Your Licensure Are Fair and Reasonable 
As shown, slightly under half of BRR (i.e. The Fees Associated with Applications, 
licensees have a positive view of the | Renewals, Continuing Education, Forms, etc.) 











board’s licensing fees and think the 





























fees are fair and reasonable. Around ane wen elion: ea 
one quarter think the fees are not fair Strongly Disagree 6% 

or reasonable. Audit work consisted Disagree 20% 

of reviewing all of the BRR’s fees Neither Agree nor Disagree 28% 

to determine if they are in line with Agree 43% 
similar standard administrative Strongly Agree 39% 
fees with other DLI professional or | —gource: Compiled by Legislative Audit Division 
occupational licensing boards, and from licensee survey results. 





with similar industry fees charged by 
real estate boards or commissions in the surrounding states. These state real estate 
commissions, which were chosen because of their vicinity to Montana and because the 
populations, besides Utah, are close to that of Montana, include: 

¢ South Dakota Real Estate Commission 

¢ North Dakota Real Estate Commission 

¢ Wyoming Real Estate Commission 

¢ Idaho Real Estate Commission 


¢ Utah Division of Real Estate Commission 


BRR-Related Fees 
The BRR has established a number of fees for salespersons and brokers under ARM 


24.210.401. These fees relate to license applications, license renewals, changes to 
license status, continuing education applications, and changes made to licenses, such 
as business addresses and supervising brokers. The following sections outline some of 
these fees in comparison to similar fees found in our sampled real estate commissions. 


License Application and Renewal Fees 


Each BRR licensee has to complete an application in order to become licensed, which 
is then renewed annually. The application fee is the fee associated with becoming a 
licensee; it does not include the costs of pre-education courses and the national and 
state real estate exam. Table 14 (see page 44) shows the costs of license applications and 
renewals in the BRR and our sampled states. 
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Table 14 
License Fees Comparison* 











South 
Dakota 


Application* $150 $225 $300 


Annual 
Renewal** 


Application* $175 $225 $300 


Annual 
Renewal** 


License Type Montana Wyoming 








Salesperson 
$150 $63 $117 








Broker 
$175 $63 $117 





























Source: Official state real estate websites. 
* Does not include fees for fingerprinting, recovery fees, etc. All fees as of September 1, 2015. 


** Some states renew over a two- or three-year period—these values are pro-rated for an annual basis. 





As shown, the application fees are lower than the BRR’s fee in two of the five other 
states, and broker application fees are lower in three states. However, the renewal fees 
are lower than the BRR’s renewal fees in all five sampled real estate commissions. 


Other Fees Associated with License Maintenance 


The following sections will outline fees required by DLI and BRR in order to maintain 
licensure or to make changes to licensee information. Audit work consisted of 
comparing these fees with similar fees within real estate commissions in our sampled 


states. The results are summarized in the following table. 


Table 15 


Difference Between Similar Fees Between the Board of Realty Regulation and 
Real Estate Commissions in Sampled States 








Other 
Fee Type Montana Wyoming States 
Average 


Deactivate License $20 $0 $0 








Reactivate License $80 $15 





Change Supervising Broker $80 $27 





CE Course Application* $130 $60 




















CE Course Instructor* $87.50 $20 








Source: Official state real estate websites. 


* Based on actual fees; not pro-rated by year in the event the application is good for multiple years. 





Active and Inactive Licenses 


A licensee who does not wish to actively work in the real estate industry, but wants 
to maintain their licensure, can place their license in inactive status. According to 
ARM 24.210.624, a licensee can place their license in inactive status by paying a fee, 
forwarding their license to the BRR for cancellation, submitting a written request to 
be placed inactive, and being released by their supervising broker (in the event the 
licensee is a salesperson). In order to avoid lapse, expiration, or termination of the 
license, the inactive BRR licensee must renew the inactive license annually by paying 
the annual renewal fee. 


The BRR currently charges a $20 fee to change a license from active to inactive status. 
According to DLI staff, the BRR is the only board to charge such a fee. Data from 
DLI’s licensing database found BRR licensees changed their status from active to 
inactive 663 times as of August 18, 2015, which led to $13,260 in additional revenue 
for the BRR. 


The BRR also charges an $80 fee to change from inactive to active status. However, 
this type of fee is more common in other DLI boards, with fees ranging from $20 to 
$250. There were 130 cases in which inactive license were changed to active status 
within DLI’s licensing database as of August 18, 2015. This has resulted in $10,400 in 
additional fees collected by the BRR. 


Change of Supervising Broker Fees 


As discussed in Chapter HI, the BRR has a requirement in place in which salespersons 
are required to be supervised by a broker with a supervising broker endorsement. This is 
acommon occurrence in the real estate industry. All five of the real estate commissions 
in the sampled states have such a license/endorsement in place. 


It is not uncommon for a salesperson to change brokerage firms or supervising 
brokers within an existing firm. When this occurs, the current supervising broker, the 
salesperson, and the new supervising broker must sign a form and submit an $80 fee 
to the BRR to make the change. In the event multiple salespersons are transferred 
between supervising brokers within the same brokerage firm, an $80 fee is assessed to 
for each licensee. A survey of active salespersons and brokers found there were some 
complaints surrounding the $80 fee. This fee is larger than the average fee within our 
five sampled states, which was $27. Analysis of DLI’s licensing database found there 
were 742 instances in which a salesperson changed from one supervising broker to 
another between January 1, 2012, and March 27, 2015. This amounted to $59,360 in 
fees deposited into the BRR’s state special revenue account. 
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Continuing Education Course and 
Instructor Application Fees 


In Chapter IV, CE requirements for BRR licensees, specifically salespersons and 
brokers, were discussed. Under ARM 24.210.667, licensees are required to take a 
minimum of 12 hours of CE approved by the BRR. ‘There are three components of 
CE within the BRR: a course provider, the instructor, and the course itself. Each has 
to be approved for a CE course to be taught. The average CE instructor application fee 
for our sampled real estate commissions was $60 while the average fee for CE course 
applications was $20. Both of these are much lower than the BRR’s CE application 
fees (there is no fee associated with a course provider application). 


Change of Business Address Fee 


The BRR also assesses a fee to change the business address of a brokerage. Licensees 
themselves can change their home address at no cost, but it will cost a brokerage $80 
to change its business address. A review of all the fees assessed within the boards 
administratively attached to DLI found two other boards that had the same type of 
fee. The Board of Private Security charges $10 to change a business address, and the 
Board of Real Estate Appraisers charge $45. It is important to note DLI staff makes all 
these changes in the licensee records using the same DLI licensing software. 


Inactive Renewal Fees 


As discussed, a BRR licensee can place their license on inactive status and remain 
inactive as long as they annually pay the renewal fee. The BRR charges the same 
amount for an inactive renewal as an active renewal fee, a practice that is common 
among the real estate commissions in our sampled states. Audit work found nine 
different licenses within our sampled boards offer inactive licenses. All of these inactive 
renewal fees ranged from 50 to 60 percent less than their active license counterpart. 


BRR Is in Noncompliance with Administrative Rules 


ARM 24.210.401(13) requires BRR licensees pay a fee of $80 to change their license 
status from inactive to active for salespersons and brokers. As previously discussed, 
BRR licensees are charged the same annual fee for both an active license and an 
inactive license; $150 for salespersons and $175 for brokers. Under ARM 24.101.403(1) 
(i) “status change fee from inactive to active during the licensure period is the difference 
between the cost of an inactive license and an active license renewal fee.” As such, BRR 
licensees should not be assessed a fee to change their license from inactive to active 
status ($150 for an active salesperson license minus $150 for inactive salesperson license 
is $0). As discussed, the BRR has collected over $10,000 in fees while in noncompliance 
with DLI Administrative Rules. 


Summary of Fees 


In summary, the BRR’s fees are generally higher than similar fees found within the real 
estate commissions in our sampled states and other boards administratively attached 
to DLI. In August 2013 the BRR implemented changes in board rules that nearly 
doubled the price of all fees. Interviews with DLI staff found the BRR did not consider 
any other boards administratively attached to DLI or other real estate commissions 
when deciding what the fee increases should be. 


It is important to note that audit work did not include an analysis of the exact duties 
and responsibilities of each state’s real estate commission in our sample. As such, we 
cannot determine what expenditures these other commissions have. However, these 
other real estate commissions appear to be functioning with fees that are generally 
much lower than those required by the BRR. While this may be related to different 
funding models or the availability of other revenue sources, it is also possible that 
real estate licensing boards in regional peer states have found ways to reduce the scale 
or scope of their regulatory activities. By avoiding unnecessary regulatory activity, 
professional licensing boards can reduce their spending on administrative costs and 
pass those savings on to licensees in the form of lower fees. The disparity between real 
estate licensing fees in Montana and other states may indicate there are opportunities 
for the BRR to review not only its fees, but also its expenditures in relation to regional 
peers to ensure it is operating as effectively and efficiently as possible. Revisions to 
§37-1-134, MCA, in the 2015 Legislative Session directed boards to consider “revenues 
and expenses incurred in the prior 5 licensing renewal years” when setting fees. As part 
of its implementation of these statutory changes, the BRR should consider whether 
disparities between its fees and those in surrounding states are justifiable, and whether 
there are options for reducing the scale and scope of its regulatory activity to reduce 


administrative costs. 


Mi 


RECOMMENDATION #9 





We recommend the Board of Realty Regulation: 


A. — Include an assessment of the relationship between regulatory activity 
and administrative costs when reviewing revenues and expenditures in 
the last five licensing renewal years, and 


Comply with Administrative Rules relating to fees for changing license 
status from inactive to active. 
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Real Estate Recovery Account 


Section 37-51-501, MCA, establishes the Real Estate Recovery Account (RERA). This 
account is used to provide payment for any actual and direct loss unpaid on a judgment 
against a BRR licensee. The maximum amount which may be paid is $25,000 for any 
one licensee, regardless of the number of persons injured by acts of the licensee or the 
number of properties involved. 


Essentially, the RERA exists to compensate consumers who suffer financial losses as a 
result of the actions of a BRR licensee. Although these accounts are common in other 
states, it is unique among Montana’s professional and occupational licensing boards. 
No other licensing boards in the state offer consumers a means of claiming some form 
of compensation from the regulatory authority as a result of the actions of licensees. 
For all other licensed professionals, consumer compensation for financial loss would 
be a matter decided solely by court actions and/or through the licensees’ own general 
liability insurance coverage. 


The RERA is funded under §37-51-502(1), MCA, which requires all licensees to be 
assessed a $35 fee at the time of licensure. The minimum balance of the account is 
$100,000 and the BRR may transfer excess money to its state special revenue account 
for educational purposes outlined in §37-51-204, MCA. According to DLI staff, the 
RERA was created in 1985 and is funded by two sources: fees from new licensees 
and interest. Money in the account is invested in Montana’s short-term investment 
pool (STIP) to earn interest. The table below outlines the RERA fund equity balance, 
revenues and expenditures since fiscal year 2010. 


Table 16 


Real Estate Recovery Account Information 
As of October 6, 2015 





FY 2010 


FY 2011 


FY 2012 


FY 2013 


FY 2014 


FY 2015 





Fund Equity 
Balance 


$633,324 


$547,736 


$476,785 


$377,556 


$376,126 


$397,397 





Revenues 


$12,492 


$12,323 


$10,161 


$14,124 


$17,100 


$21,770 








Expenditures 





$4,770 





$97,911 





$81,112 





$113,353 





$40,063 





$499 











Source: Compiled by the Legislative Audit Division from SABHRS records. 


As shown, the fund equity balance in the RERA has decreased in recent years as the 
BRR has started to transfer excess revenues into its state special revenue account to 
help pay for education-related expenses, mainly its BRR-sponsored CE courses. Below 
are descriptions of the three types of RERA expenditures. 


Operating Expenses and Claims/Benefits 


Operating expenses relate to the administrative charge by the state’s e-commerce service 


provider to collect the $35 RERA fee 















































for new BRR licensees on behalf of Table 17 
nr Real Estate Recovery Account Claims Paid 
Year Amount 
The main purpose of the RERA “ = = 
is to provide payment of claims staal = = 
based on unsatisfied judgments delle _ un 
against BRR licensees. A breakdown mens a — 
of this information is found in nae mes ae 
Table 17. As shown, DLI records imant 5° 1995 1) 
indicate $115,777 was paid in imant 6° 1995 18,000 
claims since 1988; two reaching imant 7 1999 1,471 
the $25,000 limit. The final RERA imant 8 1999 25,000 
expense involves the transferring of imant 9 2000 7,579 
money from the RERA to the BRR imant 10 2001 16,100 
state special revenue account to help manta 2011 1,749 
pay for education expenses, such as Total $115,777 














the two BRR-sponsored continuing 


; ; Source: Compiled by Legislative Audit Division 
education courses: the Rookie from Department of Labor and Industry 
records. 


course and the Supervising Broker 
Pre-Endorsement course. * Claimants 5 and 6 were against the same licensee. 


RERA Visibility 


Audit work determined general knowledge of the RERA is low by both BRR members 
and licensees. This may be contributing to the lack of use since 1988. Interviews with 
board members found they were not clear how often the account is used, how many 
times it has been used, or how much money is in the account. Members’ estimates 
about how much money was in the account varied from the unknown, to $100,000, 
and up to $1,000,000. There were also conflicting opinions about whether or not the 
RERA is even necessary and what licensees are assessed the fee. Audit staff surveyed 
BRR salespersons and brokers about their knowledge of the account. Results found 
nearly three out of four licensees do not know what the account is used for or how 
it can be accessed. Of those that are aware of the RERA account, 45 percent neither 
agreed nor disagreed that the RERA is useful and beneficial for licensees. ‘This is 
concerning as all licensees paid fees to fund the account. Information on the BRR’s 
website about the RERA is also very limited. 
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Real Estate Recovery Accounts in Sample States 


A review of other states found the existence of accounts similar to the BRR’s RERA 
is commonplace among other real estate commissions/boards. Audit work entailed 
researching accounts in these other states in our sample to find their maximum 
account balance requirements, the fees associated with creating and maintaining the 
account, the maximum amounts for claims, and what other uses are allowed for these 
funds outside of claims. Below is a table outlining the real estate recovery accounts in 
the sampled states. 


Table 18 


Comparison of Real Estate Recovery Accounts in Sample States 








Montana 


South Dakota 


North Dakota 


Wyoming 


Idaho 


Utah 





Real 
Estate 
Recovery 
Account 


Real Estate 
Recovery 
Fund 


Education, 
Research 
and Recovery 
Fund 


Real Estate 
Recovery 
Account 


Real Estate 
Recovery 
Fund 


Real Estate 
Education, 
Research and 
Recovery Fund 





Fee Amount 


$35 
One-time 
fee 


$20 - 
One-time 
fee ** 


$20 when 

applying 
and 

renewing 


$20 when 
applying and 
renewing 


$12 when 
applying and 
renewing 





Maximum 
Balance 


N/A 


$100,000 


N/A 


$50,000 


$20,000 


N/A 





Maximum 
Judgement 


$25,000 


$15,000 


$15,000 


$10,000 


$10,000 


$15,000 
for a single 
transaction; 
and $50,000 for 
one licensee 





Other 
Uses of 
Recovery Fee 








Education 
purposes 





The Real 
Estate 
Commission’s 
general fund 





Education 
and research, 
establish 
courses at ND 
colleges, and 
educational 
or research 
projects 





Education 
purposes 





Subject to 
appropriation 
by the 
legislature for 
the use of the 
Real Estate 
Commission 





Investigate 
fraud, and 
advance 
education and 
research 





Source: Official state real estate websites. 


* Recovery fee may be assessed to each licensee if fund is below $100,000. 


** Recovery fee of no more than $20 may be assessed to each licensee if fund is below $60,000. 








As shown, there is a wide variance in the maximum balance of the recovery accounts, 
the maximum judgement amounts, and how excess funds are used. Under §37-51- 
501(2), MCA: “The board shall maintain a minimum balance of $100,000 in 
the account. The board may in its discretion transfer any money in excess of that 
amount from the account to the state special revenue fund for the use of the board in 
accordance with the purposes provided in 37-51-204.” Section 37-51-204, MCA, refers 


to educational programs. Audit work determined the RERA account is being utilized 
very little for judgments, so the BRR has been transferring RERA funds to the BRR 
account to help reimburse BRR-related education costs, mainly funding the Rookie 
and Supervising Broker Pre-Endorsement courses. However, the BRR currently still 


has over $350,000 in the RERA. 


The BRR, its licensees, and the general public could benefit from a re-evaluation of the 
purpose and use of the RERA. Given high account balances and limited claims, it is not 
clear whether the current $35 fee, as defined in §37-51-502(1), MCA, is appropriate, or 
whether allowing the balance to increase without establishing a maximum effectively 
serves the statutory purposes of this account. Based on our review of other states, the 
BRR could also review options for new or expanded use of the RERA, including 
independent research or educational projects, or enhanced efforts to combat fraudulent 
or deceptive practices within the real estate industry. However, because of §37-51-204, 
MCA, the BRR members will need to work with the legislature if they want to make 
changes to the minimum amount required within the RERA or if they want to use 
excess funds outside of education. 


The BRR should also look for ways to improve its efforts to market the RERA to 
both licensees and the general public. Increasing awareness among the profession is 
a necessary first step in ensuring the RERA is actually being used for its intended 
purposes. Direct marketing to consumers should also be addressed, potentially 
through information provided to the public as part of disciplinary proceedings or 
other situations where the professionalism or integrity of BRR licensees has been found 
deficient. 


Ne 


RECOMMENDATION #10 





We recommend the Board of Realty Regulation: 


A. Align the current parameters for funding the Real Estate Recovery 
Account with resource needs, 


B. Determine whether existing uses of the Real Estate Recovery Account 
funds should be expanded to increase protections for consumers, and 


C. Increase the visibility of the Real Estate Recovery Account to both 
licensees and the general public through improved marketing. 


TS 
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Fee Not Being Assessed in Compliance with Law 


In addition to issues with the statutory purposes and use of the RERA, we also 
identified issues with how the $35 fee is being assessed. According to DLI staff, all 
BRR licensees are required to pay a one-time fee of $35, which is deposited into the 
RERA. Licensees will pay this fee for each license they obtain. For example, if they 
start out as salesperson and then receive their broker license, they will be charged the 
$35 fee twice. That same person will be charged the $35 fee again if they decide to 
become a property manager. According to §37-51-502(1), MCA, “A person initially 
licensed under the provisions of this chapter in 1986 or thereafter shall, in addition 
to paying any license fee required under this chapter, be assessed the sum of $35 at 
the time of licensure, to be credited to the real estate recovery account.” Presently, 
applications for licensure require two payments to be made when applying to become 
a BRR licensee: the application fee and the $35 RERA fee. DLI staff stated the RERA 
fee is nonrefundable. As such, applicants that are denied a license, or their application 
is voided or timed-out, do not have their $35 RERA reimbursed. Between calendar 
year 2012 and March 2015, there were 28 cases in which this occurred, which resulted 
an additional $980 being deposited into the RERA account by applicants that were 
not granted a BRR license. 


Me 


RECOMMENDATION #11 





We recommend the Department of Labor and Industry comply with statute 
and only assess the Real Estate Recovery Account fee to license applicants 
that have their applications approved. 


TL 


Chapter VI - Management 
Information Systems 


Introduction 


The final objective of this audit involved reviewing management information controls 
and the integrity of data in the information systems administered by the Department of 
Labor and Industry (DLI) for the Board of Realty Regulation (BRR). A management 
information system is a computerized database of information organized and 
programmed in such a way that it produces regular reports on operations. 


‘There are three main sources of management information in use by DLI and BRR: 
¢ —DLI’s professional licensing database (the public version of this is called eBiz) 


¢ Professional Continuing Education web service (provided by the state’s 
E-government services contractor) 


¢ The Board of Realty Regulation website 


Most of the management information generated or stored via these systems can be 
accessed by licensees or the general public via various online applications or services. 
We asked various questions about BRR websites/online services as part of our survey 
of salespersons and brokers, and responses indicated these three systems are all widely 
used by licensees, as shown in the table below. 


Table 19 


Please Indicate Which of the Following Online Services 
Provided by BRR and DLI You Have Utilized 





Answer Options Response Percent 





Board of Realty Regulation website 78% 





Licensed Professional Continuing Education Lookup website 17% 





Licensee Lookup / eBiz website 60% 





| have not used any of these websites 8% 














Source: Compiled by Legislative Audit Division from licensee survey results. 





As part of this objective, audit staff reviewed management information controls and 
integrity of data used by BRR and DLI. This was based on concerns voiced during 
early stages of audit work from BRR stakeholders: the state and local professional real 
estate associations, and BRR licensees. Concerns centered on the inability to access 
accurate and updated information through BRR websites and services. 
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Background 


DLI is charged with providing administrative and technical support for the 
33 professional licensing boards and two programs in Montana. In regards to BRR, 
DLI uses two systems to aid with these tasks: its licensing database, which is used 
to track and license board licensees, and, in some cases continuing education (CE) 
instructors and courses; and the Professional Continuing Education web service, 
which is used to track CE courses, instructors, and licensee hours. These two systems 
are explained in detail below. 


Licensing Database 


In January 2012, DLI’s Business Standards Division (BSD) purchased an off-the-shelf 
software program to be used by the Building Codes Division to issue permits. At the 
same time, BSD was looking for a new licensing package that would replace the aging 
database used to issue board licenses. After a Request for Proposals was issued, the 
same company supplying the software package used by the Building Codes Division 
was issued the contract. In the summer of 2012 the BSD decided to roll out new 
licensing database division-wide to all the boards. According to DLI staff, the main 
goals of the licensing database were to create more consistency, standardization, and 


automation. 


BRR utilizes the licensing database through the issuing of licenses for salespersons, 
brokers, property managers, and timeshare salespersons. It also issues supervising 
broker endorsements and approves applications for CE providers, instructors, and 
courses (CE licenses are not issued; applications are simply approved or denied). These 
tasks are done by DLI employees within BSD’s Licensing Bureau. As discussed in 
Chapter II, staff within Units A and B work on licensing duties, while staff in the 
Audit Unit complete CE duties. 


DLI’s licensing database has been operating as the sole licensing database within BSD 
since the summer of 2012. However, the software is still being updated and edited on 
a continuous basis. According to staff, it was developed in such a way in which each 
board’s Administrative Rules and policies are implemented into the system. As a result, 
if a board has specific rules defining what makes a board’s license application routine 
versus nonroutine, the system would have this criteria built in and the employee would 
verify when entering in the application data. 


Interviews with BSD staff indicate that the implementation of DLI’s licensing database 
was rushed, and it was rolled out before it was ready, with employee database training 
limited to a few weeks. Staff noted this led to failures in functionality and automation 
with certain tasks. DLI staff stated at any given time there are several hundred items 


that need to be addressed and fixed. Staff within DLI’s Technical Services Division 
(TSD) is tasked with completing these items, which are based on priority. DLI’s 
licensing database is primarily used internally. However, it can also be accessed by 
licensees and members of the public. This is discussed below. 


Public-Facing eBiz Functionality 


Licensees may not be familiar with the DLT’s licensing database; however, they may 
use it throughout the year under the name “eBiz.” eBiz is the name DLI gave the 
portion of the database used by both licensees and the public. eBiz gives the user a 
limited portion of a licensee’s actual database record (also known as profile). This is 
what licensees see when they use the “Licensee Look-Up” system. Online applications 
and renewals can also be done through eBiz. Below is a summary of what information 
licensees and public members can see when they look at a profile via eBiz: 


Licensee View: A board licensee can use eBiz to access their license profile. In regards 
to the BRR, the user would see the following: 
¢ Name, address, city, state, zip code, phone numbers, email, license type, 


and status, state license number, business name (if applicable), license 
information, and trust account information (if applicable). 


They can also do the following tasks through eBiz: 


¢ — Apply for or renew a license, and change the demographic information listed 
above. They can also change their user ID, password, and security question. 


Public View: A member of the public can use eBiz to look up a licensee for any board. 
In regards to the BRR, the user would see the following: 
¢ Name, license type and status, state license number, business name (if 


applicable), license issue and expiration date, supervising broker endorsement 
or supervising broker’s name (if applicable), and city where licensee lives. 


¢ In the case a licensee was reprimanded, one can also find documentation 
relating to the reason in the profile. 


Profile Updates 


If a licensee wants to make a change to their license profile, they can do so one of 
three ways: contact DLI staff directly, filling out a change form (separate forms for 
salespersons, brokers and property managers), or making a change online through 
the BRR’s website or eBiz. Some comments received in the survey involved licensee 
documentation being sent to an address that did not match the address attached to 
the licensee’s eBiz profile. Interviews with DLI staff found a licensee cannot currently 
change their address in the licensing database through their eBiz profile. A licensee 
is able to change “Public User” contact information, which is what the licensee sees; 
however, this does not change the actual contact information linked to the licensee’s 
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record in the database. When a licensee makes a change to their address via the BRR 
website, the change is emailed to DLI staff within Unit A, who in turn personally 
updates the licensee’s record. 


DLI staff is aware of the issue with the lack of connectivity/real time updates between 
the professional licensing database and the eBiz service available to licensees. In an effort 
to avoid confusion, eBiz users currently receive an on-screen message informing them 
that any profile changes they make will not transfer to their actual licensing records. 
Despite this precaution, our survey responses indicate there is still a lot of confusion 
among licensees about the inability to directly update profiles. Confusion among 
licensees is likely attributable to the fact that in everyday use of most commercial web 
services, profile-type information automatically updates to a permanent record. DLI 
has been aware of this issue for some time and has requested their Technical Services 
Division to fix it. 


DLI staff has also indicated they plan to request updates to the professional licensing 
database to provide connectivity with eBiz and real time profile updates. These changes 
should be prioritized as part of ongoing efforts to improve system functionality. In 
addition to the frustration some licensees may experience when trying to update profile 
information, the lack of connectivity with eBiz could result in problems with lost or 
misdirected mail, inaccurate information being provided during disciplinary or other 
regulatory actions, or business interruption for real estate professionals. 


a 


RECOMMENDATION #12 





We recommend the Department Labor and Industry establish a two-way 
connection between the licensing database and eBiz to allow for licensee 
profile edits. 


A | 


Data Integrity Concerns 


We identified concerns from licensees and the real estate professional associations that 
data in the licensing database may be inaccurate. Complaints include outdated or 
missing supervising brokers in salespersons’ profiles, inaccurate license statuses, and 
cases in which a licensee is listed as having a supervising broker endorsement when 
they should not. Audit work consisted of reviewing BRR data within DLI’s licensing 
database between January 1, 2012 (the earliest date data was available) and March 27, 
2015. Analysis of this data found the following issues (not an all-inclusive list): 


Record Inaccuracies 


¢ Missing Social Security ¢ — Inconsistencies with 
Numbers relationship records License 
records with a non-October 31 


¢ Missing names aaa ; 
expiration date (noncompliant 


¢ Missing or invalid ZIP codes with ARM 24.101.413(5)(ai)) 
¢ — Inconsistencies in “Record ¢ CE Applications still 
Status” (i.e. “approved” vs. active beyond two years 
“license issued”) (noncompliant with ARM 


24.210.674(2)) 


¢ Missing records status 


¢ Missing address 


Alternative ID Inaccuracies 


Each licensee is given a unique “Alternative ID” when they apply and receive a license, 
such as RRE-BRO-LIC-XXXXX for a broker (where XX XXX is a unique five-digit 
number). The Alternative [Ds are important as they also help link supervising brokers 
to salespersons. A review of the Alternative IDs in the database found a number of 
issues with the fields that contained the Alternative ID. Some of the Issues included: 
records with no RRE-XXX-LIC listed-just the license number; a Wyoming license 
number; licensee names instead of ALT ID; BRO instead of BRO; and records with no 
hyphen between LIC and number. 


Having inaccurate or missing data makes it more difficult for DLI staff to use the 
database as a management tool. For example, audit staff found an example in which a 
salesperson license was issued to a realty firm with no name attached to it; in Montana, 
a salesperson license is to be issued to a person, not an organization. Staff stated some 
of these inaccuracies could be due to the conversion that took place when the database 
was switched from the previous licensing database to the existing database. Part of 
audit work consisted of using a dummy account to apply for a BRR license through 
eBiz. When applying, the following fields were required to have data entered: first, 
middle, and last name; social security number; birthdate; gender; address, city; state; 
ZIP; and email. However, when analyzing the licensing database, audit staff found 
that instances in which all these fields, except for city, were blank in a record. DLI staff 
indicated some of these issues would be mitigated if more controls were in place. 


Data Entry Controls 


An accurate, trustworthy information system should have data entry controls in place. 
Data entry controls help ensure the completeness and accuracy of data. There are multi- 
level controls over data entry including system edits, required fields, data formatting, 
and potential duplicates. System edits are program code used as controls in data entry 
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and processing. Data entry fields can be marked as required. If a required field is left 
blank, the control will halt data entry processing and prompt the user to enter a valid 
value in the required field in order to continue. Data formatting rules ensure consistent 
data types for each form. For example, ensuring a phone entry has all ten numbers and 
only numeric characters. An automated system edit is activated when a user submits 
data. This automated script checks for potential duplicates by comparing the submitted 
information with current data. If any potential duplicates are identified they are listed 
in a popup screen pausing data entry. 


a 
RECOMMENDATION #13 


We recommend the Department of Labor and Industry establish data entry 
controls within the licensing database to ensure licensing data is accurate, 
complete, and reliable for new applications and renewals going forward. 


ES 


Supervising Broker Relationship 


As discussed in Chapter III, in order for a licensed salesperson to practice real estate in 
Montana they must be under the direction of an active broker with a supervising broker 
endorsement. It is not uncommon for salespersons to switch from one supervising 
broker to another within a firm or when they change brokerage firms. Audit work 
found data integrity issues relating to how these relationships are input and updated 
in the licensing database records for both the salesperson and their supervising broker. 


Supervising Broker/Salesperson Inaccuracies 


Before the current licensing database was implemented division-wide in the summer 
of 2012, BSD used another database to track and issue licenses. According to staff, 
this database had the capability to automatically update both the salesperson and the 
supervising broker records simultaneously when a change was made in a single record. 
However, this capability is not yet available within the new licensing database. ‘This 
has resulted in a number of issues in regards to the relationships in the records for 
both salespersons and supervising brokers. Audit staff analyzed these relationships and 
found the following errors (not an all-inclusive list): 

¢ 47 instances of inactive expired, terminated, expired, or deceased brokers still 


having an active supervising relationship over a salesperson (the salesperson 
license may be active, closed, terminated, or expired). 


¢ 18 salespersons being supervised by a broker that does not have an 
endorsement. 


¢ — 13 active salespersons not assigned to a supervising broker. 
¢ 478 instances of a broker supervising a non-active salesperson. 


¢ 913 instances in which a salesperson was supervised by a broker prior to the 
broker receiving their supervising broker endorsement. 


¢ 17 instances in which a salesperson was supervised by a broker after the 
supervising broker’s endorsement expired. 


¢ 7 cases of a salesperson supervising a salesperson. 


¢ 22 instances in which a broker is being supervised; six of these brokers are 
supervised by a salesperson. 


¢ There are six supervising brokers who have multiple endorsements without 
an end date. 


¢ Hundreds of instances in which a salesperson’s records states a certain 
licensee is their supervising broker; however, the supervising broker’s record 
does not show they are supervising the salesperson, and vice versa. 


According to DLI staff, supervising broker relationships within the licensing database 
is an area where the new database has not been successful. The loss of functionality and 
automation has caused problems, such as when someone looks up a salesperson on eBiz; 
it is quite possible the supervising broker listed is not accurate. As discussed in previous 
chapters, the supervising broker relationship is a central feature of the regulation of the 
real estate industry. Supervising brokers have specific responsibilities and duties under 
Administrative Rule, and supervised salespersons and brokers should have defined 
expectations regarding how this relationship affects their work. The failure of the 
department's new professional licensing system to accurately record and process the 
management information that defines these relationships could undermine a central 
principle in regulation of the profession. The potential effects of this situation could 
include everyday inconveniences, such as misdirected communications or confusion for 
consumers, but could also have more serious impacts, in terms of business interruption 
or delays in disciplinary actions. DLI has been aware of this issue for some time and 
has requested its Technical Services Division to fix it. 


Lack of Consistency in Salesperson/Supervising Broker Records 


In addition to the problems relating to the actual relationship between salesperson 
and supervising broker records, audit work also found issues within the individual 
relationship records themselves. A review of the database found the following forms 
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of supervision under the “Type of Supervision” field within the license records of 
salespersons and brokers with supervising broker endorsements: 


Supervising Broker Salespersons 
¢  Employs ¢ Sponsored By 
¢ Owns ¢ Supervised By 


¢ — Person in Charge 
¢ — Sponsors 
¢ Supervises 


¢ Undefined 


These types of relationships have different meanings. According to DLI staff, 
“Supervised By” and “Supervising” are used to represent true supervision. In this case, 
the salesperson is being supervised by the supervising broker. This differs from the 
other meanings, such as sponsors, which are used within other boards. 


SS 


RECOMMENDATION #14 





We recommend the Department of Labor and Industry: 


A. | Implement internal controls to link the salesperson/supervising broker 
relationship within the department’s licensing database, and 


Establish uniform standards to define relationships and supervision 
status in the department's licensing database. 


TL 


BRR Website 


All boards administratively attached to DLI have a website that is maintained by DLI. 
A website is generally a first source of information from those interested in pursuing 
an occupational license from a board. As such, it should deliver accurate information 
in an easy-to-navigate format. Audit work consisted of reviewing the BRR’s website to 
determine if it was up-to-date and contained information necessary to licensees and 
the public. A portion of the issues found during a review of the website include the 
following: 


¢ Outdated BRR Administrative Rules 
¢ Outdated continuing education instructor and provider newsletters 
¢ Broken links 


° Contradicting contact information 
¢ FAQs are out of date 


Interviews with BRR board members found BRR members do not review the website 
for accuracy or relevance of information. The general thought was if they heard a 
complaint about the website, they would refer it to DLI staff and have them fix the 
problem. DLI staff stated it is the board’s executive officer’s responsibility to ensure the 
website is up-to-date and TSD staff makes any necessary changes. A survey of active 
salespersons and brokers found 79 percent of respondents have used the BRR website. 
With nearly four out of five licensees using the website, it is important to keep the 
information relevant and timely. 


RO 


RECOMMENDATION #15 





We recommend the Board of Realty Regulation and its executive officer 
review the board’s website for content and accuracy on a regular basis. 
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Chapter VII —- Making Realty Regulation 
More Responsive to the Needs of Licensees 


Introduction 


This final chapter addresses issues relating to both the administrative role of the 
Department of Labor and Industry (DLI) and the work practices of the Board of 
Realty Regulation (BRR). The following sections summarize the findings throughout 
this audit report and address underlying circumstances that have affected the ability of 
DLI and the BRR to effectively serve licensees. 


DLI Could Improve Services to BRR 


As discussed, there has been a great deal of change within DLI, especially within 
Business Standards Division (BSD). This has led to a number of factors that has affected 
the BRR in recent years. Throughout this report we have noted several administrative 
concerns under the purview of DLI. These include: 


¢ Data Integrity issues with the licensing database. 


¢ A lack of a two-way connection between the licensing database and DLI’s 
eBiz portal. 


¢ The current continuing education audit process is costly and may lead to 
potential liability to DLI and/or BRR. 


¢ Supervising broker changes are not meeting internal BSD processing goals, 
which can lead to licensees not being able to work in a timely manner. 


¢ A number of Administrative Rules are out of date or not being followed. 


¢ Real Estate Recovery Account fee is not being consistently assessed according 
to board statutes. 


In addition to the findings above, audit work also found other factors that may lead to 


slower processing times for applications and changes to licenses, and confusion from 
licensees and DLI staff. These include: 


¢ —DLI requires the use of original ink signatures on many forms and documents 
used by the BRR. Scanned and faxed documents are not accepted. 


¢ There is confusion among licensees about the use of licenses, pocket cards, 
and wall certificates. According to DLI staff, existing laws and rules are 
outdated. 


¢ Currently, not all BRR applications and forms are available in an electronic 
format. This has led to delays in processing, which may lead to BRR licensees 
being unable to work and continuing education (CE) instructors being 
unable to teach a course in a timely manner. 
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DLI’s Responsibility to the BRR 


There are two leading causes for the problems regarding DLI: DLI’s Licensing Bureau 
is not regularly communicating department benchmarks and results to the BRR, and 
BRR members have not consistently and effectively interpreted information regarding 
budgets, the RERA account, board rules and laws, and board-related forms and 
applications from DLI staff. The EO has also not provided guidance regarding board 
policy decisions. These issues are discussed in detail below. 


The Licensing Bureau has goals for approving routine applications. However, these 
goals are not communicated with the BRR and the board does not receive regular 
updates regarding application processing time frames. According to the position 
description (PD), the executive officer (EO) is responsible for planning, administering, 
and overseeing all board operations to provide effective executive guidance, ensure 
compliance with applicable statutes and Administrative Rules, and to assist the board 
in formulating public policy. They also research, analyze, and make recommendations 
to the board for matters under its purview, and research and assist in drafting and 
implementing proposed legislation and/or Administrative Rules. 


Although this PD is detailed, it is also universal; all the EOs for all 30-plus boards 
and programs operate under the same PD. The word “realty” is not even present in 
the current PD. All boards primarily have the same goals: keeping the public safe 
and licensing individuals. However, boards also have unique attributes. What the EO 
does for BRR might be completely different then what the EO does for the Board of 


Medical Examiners. 


A second issue regarding BRR is the recent turnover of its EO in the past two years. 
The most recent EO for the BRR was in place from August through December 2015 
(the EO also has non-EO responsibilities for another board). This was its third EO 
since the beginning of 2014. The previous EO served for about one and a half years. 
Currently, there does not appear to be a good plan in place for the EO to follow when 
overseeing this board in the event the current EO decides to the leave the BRR. 


As discussed in Chapter I, §2-15-121, MCA, outlines the responsibilities of the 
boards and the department in which board are allocated for administrative purposes 
(in this case—DLI). Specifically, DLI is responsible for directing and supervising the 
budgeting, record keeping, reporting, and related administrative and clerical functions 
of the BRR. DLI could improve the delivery of services to the BRR by identifying 
performance measures relevant to the BRR, and establishing priorities for the EO to 
follow and report. 
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RECOMMENDATION #16 





We recommend the Department of Labor and Industry improve the efficiency 
and effectiveness of administrative services provided to the Board of Realty 
Regulation by: 


A. — Identifying measures and performance standards for key administrative 
processes and regularly reporting results at board meetings, and 


w 


Establishing priorities for the Board of Realty Regulation executive 
officer position to ensure the board is provided with consistent and 
updated information. 
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BRR Members Currently Lack a Plan to 
Provide Clear Direction and Review 


Along with the other issues previously discussed, another area that has facilitated some 
of the problems audit work found with BRR is the lack of policies in place to direct 
decision-making. This has led to inconsistent decision-making, outdated information 
and testing procedures, and undue burdens on applicants and existing licensees. 
The BRR only has two motions (instead of policies) in place used for guidance 
when approving applicants, both of which are unclear and/or not being followed. 
As previously discussed, a motion is a proposal made by a board member to take a 
certain action, and a policy is a statement of intent used to guide to decision-making. 
The BRR’s use of motions in place of policies is an area of concern. Staff stated the 
lack of policies has led BRR members to change their minds on issues from meeting 
to meeting. A majority of BRR members also agreed a lack of policies has led to 
confusion in areas such as how to deal with existing licensees that incur disciplinary 
charges. Survey data from active licensees also reflect this conclusion. Only 53 percent 
of respondents agreed to the statement that “Zhe laws, rules and policies used to govern 
the Board of Realty Regulation are reflective of today’s real estate industry.” 


The BRR Does Not Have a Formal Work Plan 


The BRR does not have a work plan in place to direct board actions. Currently, the 
BRR members follow an agenda at meetings that consistently includes the following 
areas: a DLI update, board actions (i.e. nonroutine application review, correspondence 
from licensees and the professional real estate associations, CE course approvals from 
DLI staff, and rulemaking), sub-committee reports, and a report from the executive 
officer. However, the board does not regularly review other areas that are the source of 
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some of the problems found during audit work. A successful work plan could include 
the following: 


¢ — Review Administrative Rules and laws to ensure they are relevant to today’s 
real estate market and technology advancements within DLI. 


¢ — Review all current motions in place to make certain they are clear and being 
used properly, consistently, and regularly. 


¢ Implement new policies for areas that need clearer direction. 


¢ — Review the BRR’s website for outdated information and broken hyperlinks, 
and address real estate topics that are not currently found on the website. 


¢ Review BRR-related fees to learn if they are comparable to fees for similar 
services in other boards administratively attached to DLI, and to other real 
estate commissions. 


¢ — Review pre-licensure education and the state real estate exam to find if the 
materials and testing relate to present real estate laws and Administrative 


Rules. 


¢ — Review all BRR-related forms and applications to determine if they include 
redundant or obsolete information. 


Reviewing the topics above could help the BRR and DLI identify key areas that need 
to be addressed. Also, implementing clear, effective policies could help give the BRR 
and DLI staff guidance on how to address certain situations, such as what to do when 
an existing applicant has a disciplinary action since their last renewal; overall, it would 
benefit decision-making by adding more consistency and reliability. By creating a 
thorough work plan, the BRR will have clear guidance on when and what to review. 
This is especially useful given the high turnover within the BRR itself and the DLI 
staff dedicated to helping the BRR. 
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RECOMMENDATION #17 





We recommend the Board of Realty Regulation develop and implement a 
biennial work plan that includes regular and cyclical review of all significant 
areas of board regulatory activity affecting real estate industry professionals. 
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LEGISL AT ye AUDIT Diy 


January 8, 2016 


Tori Hunthausen 

Legislative Audit Committee 
PO Box 201705 

Helena, MT 59620-1705 


Dear Ms. Hunthausen, 


Thank you for providing me with the final report of the Legislative Audit 
Committee’s audit of the Board of Realty Regulation. You asked for a response to this final 
draft by January 13". 

Rules require that if we are going to have a public meeting on anything, we need to 
give adequate notice. We do not have enough time between now and your response date to 
do so, plus our meeting would be public, and would need to occur prior to the formal 
presentation of this audit to the Legislative Committee. We have been asked not to 
disseminate this report to anyone until it is presented to the Legislative Committee, so that 
necessitates that we meet after that date to discuss this report. 

I will be presenting this to the board members for a formal response by March 31, 
2016. We will call a public meeting, which requires time for the meeting being “noticed” to 
the public, at which the Board will discuss and address each item, and we will submit a 
revised response after that meeting. In the interim, I will provide a copy of your final 
report to each of the Board of Realty Regulation members for their confidential review. 


“£4 


Pat M. Goodover II 
Chairman 
Montana Board of Realty Regulation 
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Subject: Performance Audit #15P-01: Board of Reality Regulation and Department of Labor and 
industry 


Dear Ms Hunthausen: 


The Department of Labor and Industry has reviewed the January 2016 Report for the Performance Audit 
conducted of the Board of Realty Regulation and the Department of Labor and Industry. The 
Department would like to thank your audit staff for their review. As a Department we are always 
looking for ways to improve and we appreciate the efforts of others to help assure we are providing 
quality services with the best accountability possible. Our responses to the Department specific 
recommendations appear below. 


Recommendation #5 


We recommend the Department of Labor and Industry provide an online method for the changing of 
supervising brokers. 


Response: 


Concur. As stated in the report, this issue had previously been identified by the Department, 
and the Department has been actively working towards resolution. This issue has been 
identified as a priority on the joint Business Standards Division/Technology Services Division 
two-year workpian, and is projected to be accomplished by July 2016. 


Recommendation #11 


We recommend the Department of Labor and Industry comply with statute and only assess the real 
estate recovery Account fee to license applicants that have their applications approved. 


Response: 


Concur. The Department has updated staff instructions to specifically direct the refund of the 
Real Estate Recovery Account fee to applicants who have their applications denied. 


1315 E. Lockey P.O. BOX 1728, HELENA MT 59624-1728 « PHONE (406) 444-9091 # FAX (406) 444-1394 # TTD (406) 444-0532 
“AN EQUAL OPPORTUNITY EMPLOYER” 





Additionally, the Department has identified prior applicant’s owed refunds during the 2006- 
2015 time period, and has initiated processing of those refunds. 


Recommendation #12 


We recommend the Department of Labor and industry establish a two-way connection between the 
licensing database and eBiz to allow for licensee profile edits. 


Response: 


Concur. As stated in the report, this issue had previously been identified by the Department, 
and the Department has been actively working towards resolution. This issue has been 
identified as a priority on the joint Business Standards Division/Technology Services Division 
two-year workplan. It is anticipated this issue will be resoived with the eBiz upgrade to version 
8.0. This version has been successfully installed in the “sandbox” environment as of December 
22, 2015, is currently being tested by BSD staff, and will be fully implemented upon successful 
testing. If not fully resolved by this upgrade, the issue will be prioritized and completed through 
the BSD/TSD programming workplan. This task is projected to be accomplished by July 2016. 


Recommendation #13 


We recommend the Department of Labor and industry establish data entry controls within the 
licensing database to ensure licensing data is accurate, complete, and reliable for new applications 
and renewal going forward. 


Response: 


Concur, The Department agrees data integrity is critical to overall success of the eBiz licensing 
system. Upon successful upgrade to eBiz version 8.0, new functionality will be examined to 
identify options for using additional data entry controls to help ensure accurate, complete, and 
reliable data from that point forward. Version 8.0 has been successfully installed in the 
“sandbox” environment as of December 22, 2015, is currently being tested by BSD staff, and will 
be fully implemented upon successful testing. 


However, as Stated in the report, audit staff verified the current existence of data entry controls 
and was not able to verify whether the majority of identified data integrity issues resulted from 
lack of data entry controls or initial data conversion. Therefore it is unknown the impact that 
additional data entry controls may have on eBiz data integrity. Ultimately the final check for 
accuracy and completeness will be accomplished by licensing staff, who perform a robust data 
check during the application review process to maximize accuracy and completeness of the 
application, supporting materials, and the applicant’s license record in the eBiz licensing system. 
This data check includes the validation of applicant-provided information in the system against 
hard-copy documentation provided by the applicant to resolve any mismatches. 


Recommendation #14 





We recommend the Department of Labor and Industry: 


A. implement internal controls to link the salesperson/supervising broker relationship within 
the department’s licensing database. 

B. Establish uniform standards to define relationships and supervision status in the 
department's licensing database. 


Response: 


A. Concur. As stated in the report, this issue had previously been identified by the 
Department, and the Department has been actively working towards resolution. This issue 
has been identified as a priority on the joint Business Standards Division/Technology 
Services Division two-year workplan. It is anticipated this issue will be resolved with the 
eBiz upgrade to version 8.0. This version has been successfully installed in the “sandbox” 
environment as of December 22, 2015, and will be fully implemented upon successful 
testing. If not fully resolved by this upgrade, the issue will be prioritized and completed 
through the BSD/TSD programming workplan. This task is projected to be accomplished by 
July 2016. 


B. Concur. The Department will refine available options in the eBiz licensing system to reduce 
the use of multiple definitions where a sole definition is appropriate. This task is projected 
to be accomplished by July 2016. Completion of the task referenced in recommendation 
14A will aid in full resolution of this issue. 


Recommendation #15 


We recommend the Board of Realty Regulation and its Executive Officer review the board’s website 


for content and accuracy on a regular basis. 
Response: 


Concur. The Executive Officer for the Board has been actively reviewing and coordinating 
updates to the website. However, turnover in EO’s temporarily caused gaps in updates. 
Reviews and updates are currently being accomplished. Additionally, the BSD website is 
currently being redesigned using content management software. This will allow BSD staff 
instead of programmers to make changes, allowing for more real-time updates to the website. 
The Executive Officer will continue to review the website and coordinate updates as necessary. 
The website redesign is currently being tested and reviewed by BSD staff, and is expected to be 
rolled out by March 2016. 


Recommendation #16 


We recommend the Department of Labor and Industry improve the efficiency and effectiveness of 
administrative services provided to the Board of Realty Regulation by: 


A. identifying measures and performance standards for key administrative processes and 
regularly reporting results at board meetings, and 








B. Establishing priorities for the Board of Realty Regulation Executive Officer position to 
ensure the board is provided with consistent and updated information. 


Response: 


A, Concur. The Department has been actively engaged in a process to catalogue data 
availability and recommended timeframes for review. The next step will be for the 
Executive Officer to review this data and any benchmarks with the Board of RRE to 
determine which data and time periods they should review over the course of a licensing 
year. Standing agenda items will be placed on Board agendas to ensure the reviews occur as 
intended. The reviews will be updated as new data or new areas for review become 
available. 


B. Partially Concur. The Department agrees that the Board should be provided with consistent 
and updated information, and will use tools such as annual policy reviews, data/benchmark 
reviews, and standing agenda items for topics such as budget reviews to accomplish this. 
However, the Department does assert that consistent and updated information as 
referenced in the audit report has indeed been provided to the Board by the Executive 
Officer in the past and is being provided at the current time. 


Sincerely, 
f 


i 
i 


Le 
¥ 
Pam Bucy 


Commissioner 


Cc: Todd Younkin, BSD Administrator 
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